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Necessity may be the mother of invention, but for those working in law it
increasingly seems that austerity is the midwife. Amy Proferes, of Serle Court,
considers how the civil courts may be affected in a post-Briggs world.

Drastic cuts to the civil justice system have left the justice system struggling to cope; the effect of
which can clearly be seen in the skyrocketing number of ltigants in person representing
themselves has resulted not only in longer hearings and increasing demands on judges, but has
also had less predictable effects.

Ferwer cases are settling out of court; the number of permission to appeal applications made to the
Court of Appeal have inereased by 50% since 2010, while the government has announced that 86
local courts, both criminal and civil, will be closed or merged.

Tavo creative proposals have been made as to how to best maintain access to justice in the new.
legal landscape. Both are based on the idea of moving litigation out of traditional courtrooms.

A MOVE TOWARDS DIGITAL JUSTICE

First there is the plan for an ‘online court’ for money claims under GBP 25,000, as set out in the
interim report of Lord Justice Briggs’ Civil Courts Structure Review. As reported by CDR, the
virtual court would fall outside the Civil Procedure Rules (CPR) and the default position would be
for the absence of legal representative.




[image: image4.png]This scheme will certainly strike fear into the hearts of junior counsel and high street solicitors,
who rely on such claims for a good proportion of their business. Itis true that, particularly for
small claims where there is no costs-shifting regime, the cost of representation is often
disproportionate to the value of the claim.

Further, where only one party is represented, there is indeed an inequality of arms. But such
inequality will stll exist even without lawyers. Rarely will two litigants in person be evenly
matched in intellectual ability, experience of litigation, and skils as an advocate. Presumably
companies who frequently litigate will simply take on in-house legal advisors to act as their litigant
in person.

Itis proposed that dedicated ‘case officers’ will carry out legal and factual analysis and encourage
the parties to settle pre-trial. This idea therefore appears to move the burden of costs from the
litigant back to the state — precisely the opposite of what cuts were intended to do.




[image: image5.png]ccompanies who frequently litigate will simply take on in-house legal advisors to act as their litigant
in person.

Itis proposed that dedicated ‘case officers’ will carry out legal and factual analysis and encourage
the parties to settle pre-trial. This idea therefore appears to move the burden of costs from the
litigant back to the state — precisely the opposite of what cuts were intended to do.

It is tempting to reach the conclusion that, in light of the significant sums necessary to develop
such a complex IT system, it might be cheaper to bring back the old regime.

‘Will justice be served by moving litigation into the virtual realm? The current rules requiring
witnesses to attend court and have their evidence tested in person stem from our belief that a
person is more likely to tell the truth if he has to look the judge in the eye.

In addition, a judge’s ability to assess a witness's credibility will be reduced if evidence is given
remotely, even if by video-link (as acknowledged in CPR Practice Direction 32.33). Finally, what
effect will it have on the common law for a significant number of claims to be decided absent the
adversarial contest which drives the development and refinement of legal principles?

ARETURN TO THE ASSIZES

‘The second proposal s that courts could be held outside of bespoke court buildings, which are
expensive to run and often underused.

This proposal was first set out in the Lord Chief Justice’s Annual Report 2015, which noted
“Access to local justice continues to be a key priority of the Lord Chief Justice, who made clear
that the judiciary’s support for any further closures was dependent on the provision of the
investment, and must go hand in hand with the implementation of a coherent strategy.”

It continued: “It remains essential as part of that strategy to explore the opportunity to hold court
and tribunal sessions in buildings which are not dedicated for that purpose. Many civie buildings,
such as town halls, could provide the facilities to conduct proceedings locally, where the demand
does not require  full time designated court building.’
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closures have been met with dismay. Whilst there are certainly efficiency savings to be had, the
closures will disproportionately affect those who will find it difficult to access a court outside their
community (for example people in rural areas, with disabilities, or on lower incomes).

Having cases heard in local communities allows for justice to both be done and be seen to be done
- local newspaper reporters will not be inclined to travel long distances to cover hearings. Lord
Thomas’s suggestion is sensible and should achieve costs savings without any material detriment.

However it was his response to a question during a meeting of the Commons’ Justice Committee
which really drew attention to this plan. Victoria Prentis MP asked Thomas LCJ: “Would it be
possible to have court in other places, possibly that comes to us once a week or once a fortnight?
Hold it in the local civic building, or the hotel, or the pub? Is that something you're keen on?”

Lord Thomas replied: “Yes. I looked yesterday at reports and pictures of a judge who was
experimenting doing family and civil cases and he was sitting behind trestle tables in a public
room to which the public had access and his account of it was that it went very well.”
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this may be, both the report and Lord Thomas's full answer to the committee make clear he is
talking about courts being held in civic buildings, not the local pub. We will not be frantically
recording judgments on the backs of beer mats any time soon (unless, of course, one practises in
Ireland, where there has been one instance of this apparently happening).

The idea that courts should be held in buildings built for and dedicated to that purpose is in fact
relatively recent. As Lynda Muleahy says in her book, Legal Architecture: Justice, Due Process
and the Place of Law:

“Despite the proliferation of buildings with legal functions over time for most of the
history there has been no such thing as a ‘court house’, only buildings that happened to
house courts...An analysis of Graham's gazetteer of English courts to 1014 shows that the
assizes were held in shire halls, county halls, town halls, guildhalls, castles, market
halls, or council houses.”

What s interesting to note is that whilst Lord Thomas’s proposal acknowledges the importance of,
and seeks to maintain, physical access to courts, Briggs LJ’s proposals do the opposite. It is
increasingly clear that achieving fair outcomes in the current political and economic climate will
require not only creativity, but also some soul searching: what are the key principles underlying
our justice system, and how can they be protected?

Amy Proferes is a barrister at Serle Court




