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Above the local law

Amy Proferes provides an update on dispensing powers in building schemes

+ A analyss of building schemes, enforcing cowenants & dispensing powers,

i

Building schemes, or schemes of development, dev eluperx &% & result of the difficulties involved In enforcing restricive covenarts whan

2008] EWHL 1293

olots are sold out of a Iamer estate, There ave four possib
[Ch) at [27], [2008] A6 ER (D 376 {WMayl

eg Small v GIrwe, & Saunders (Developments) Lrd ]
a} The benefit of the covenants may be annexed 1 the vendor’s retaines land, which decreases in size with each sa's, Purchasers and
their successors may only enforce covensnts against earlier purcnasers and their suceessors,

0} The covenants may be annexed to the entivety of the land unsold by the wendor, but not to parts of that "an»i The vendor alane may
anforce the covensnts agsinst all the purchasers. If he d disposes of the retaired land he may expressly assign the benefit of the covenants

to iis transferee; if he does not do so, o ane has the right enfar{a

£) The covenants may be purely nersonal to the verdar, They are not annexed to any land and are trarsferred only by sxpress
assigniment,

o) If 3 scheme is estab

SUCLRSSS "egaru (552

Criteria

i08] 2 Ch 374 {approved by the Court of & ppeal in

« Comumon veador bath parties {or their prederessers in fita] derive title from a commen vender

Sale in Jots: prier to sale, the vendor parcelled aut the estate fo

»

ale in lots, subject to restrictions ntended to be imposed on all
the iors,

Comimon benefit: the commen vendor intendad the reswictions o be for the benefit of all tha lots Intended to ba sold, regardless
ohwhether tney might {"Jenef;: any land which he retained.
« ‘Reciprocity: the parties or thelr predecessers n title purchased their lots from the comman vendor on the understanding that the

restrictions were end would be far the berefit of the other lats,

The modern irterpretation of these criteria has focused on the two factors emphasised by Cozens-Hardy MR in Reid v Bickersea¥11909] 2



Ch 305: a defined area and defined obligavions of which purchasers have notice, creating a "lozal law™ over the estate: "It is my opinion
there must be a defined area within which the scheme is oparative. Reciprocity is the foundation of the idea of 3 schame. A purchaser of
one parcel cannat be subject to an implied obligation to purchasers of an undefined and unknown arza, He must know bath the estent
of his burden and the extent of his benefit. Not only must the area be defined, but the obligations to be imposed within that area must

be defined...there must be notice to the var
dafinite area.”

us purchasers of what [ may venture to call the local law imposed by the vendors upen 3

The intzntion to create mutual obligations is furdamental. The existence of a commen vendor, even with compmen covenants, will not
suffice to establish & scheme: famaica Mutual Life Assurance Society v Hillsborough Led [1988] 1 WLR 1107, Whitgift Homes Led v Stocks
120017 BWCA Civ 1732, 120017 ALER (D) 209 {Nev),

(ne factor which has often been considered when debating the existence of & scheme is whether the vendor retains a dispensing power
to vary or walve restrictions, In Birdlip Ltd v Hunter [2015] EWHC 808 (Ch), [2015] Al ER {D) 288 (Mar) the two indzntures by which the
property was originally conveyed included & reservation by the vendors of their right to vary the restrictions, either "in regard to the
rersainder of the propertias in the neighhourhood” or “so far as regards the other parts of their Estate”. Judge Behrens (sitting as a High
Court judge) noted at [61-82] that: “There is a conflict of authority as to whether the effect of a sower to wary the covenants is consistent
er inconsistent with 8 scheme, Mr Hutchings QC helpfully took me to three cases whare this has been discussed - Re Wembley Park
11968] Ch 497, 498D - 4398, [1968] 1 All ER 457, Whitgift Howmes v Pauline Stocks [2001] BEWCA 1732, pars 101, [2001] AILER (D) 309 (Nav}
ant Seymour Road v Robin Witliams [20710] EWHC 111 {Ch) para 25, [2010] Al ER (D} 11 iFet)... [ agres that the existence of a power to
wary s eguivocal, T agree with the view of Andrew Francis expressed in footnote 91 of para £.118 of the 4th Edition of his hook -
Restrictive Covenants and Freehold Land - a Practitioner’s Guide, The existence of the power is just one mater to be looked atin the
context of the whele in deciding whether a scheme exists.”

& reviews of the authorities shows that the courts have consistently adepted this approach: dispensing powers are relavant, but equivocal,
An early exception may be found in Osborne v Bradiey [1903] 2 Ch 446, [1900-03] All ER Rep 541 where hr Justice Farwel found that a
dispensing power undermined the reguirements for a scheme (st 453): “In order to arrive at the infarence o be drawn frar the
circumstances, that a building scheme was intended by all the parties, ] have 1o find that all the purchasers intendad to contract one with
another, as they purchased, 1o abide by the various stipulations or covenants which are made applicable to the whole estate; and also, in
a case like this, whers the vendor retsined a number of plots, that he, thevendar, intended to enter into similar covenants, Itis
impossible for me to draw the latter inference because of the concluding clause in the ronditions.”

This is 3 compelling analysis, How could & purchaser have the requisite intzntion to abide by and benefit from restrictions applicable to
the whole estate if, in theory, such restrictions might not apely te any of the lots subsaguenty sold? Howewer, when the same question
arose in Effiston v Reacher [1908) 2 Ch 685, [1908-10] All ER Rep 612 Farwell | clarified that, although he stood by his judgmentin
Oshorne v Bradizy, he had net meant to suggest that the inclusion of such a verm was fatal o the existence of a scheme. Itwas simply
one element ta consider, A skeptical Cozens-Hardy MR agraed: “Then it is said that the whole scheme is inconsistert and cannot have
been intended, because there was powesr in the vendor 1o deal with property undispased of without reference to this deed, That is an
argurnznt that has not been brought forward for the first time here, So far as 1 am aware it is an argument that has naver prevailed. Ida
not deny that the insertion of such a power is an element to be considered, but out of many building schemas which T have szen [ think1
am right in this remark, that it is altogether exceptional not to see snme power reserved to the vender to abstract certain property from

the schema.”

In Re Wembley Park the claimant asserted that the right to sell free of any restrictions was “simost conclusive sgainst a building scheme”,
while the defendant said it was svidence that 3 scheme sxistzd, An unmaved Mr Justice Goff cancluded that the point did little 10 assist
sither side. In Fagling v Gardner [1970] 21 P & CR 723 it was argued that a dispensing power veas insected ex abundenti cautels to make
clear that no scheme was intended, Mr Justice Ungoed-Thomas acceprad this, but also said that the power could have been included

't provision was required for the vendor to have a dispensing vight, Again, the

specifically because & scheme was intended and an expl
eoint did nothing to advance matters,

“The intention to create mutual obligations is fundamental”

The practical nzed for & dispensing power was emphasisad in Re 8 8, 10 and 12 Eim Avenue, New Milton [1984] | WLR 1298, [1034] 3 Al

ER 633 whevre MrJustice Scott said: “The effect of the building scheme, If there is no such provision as I have referred 1o, is that the
scheme becomes inflexible, not capable of being variad by the wandor, as soon as the first property in the scheme is sold, [tis therafore
very sensilile for a vendor to take power 1o himself to vary, if he wishes in subsequent cases, the restrictions”



Sensible it may be, but doss this sit comfortably with the notics to purchasers which is said to be necessary for & scheme? This
interpretation further suggests that & scheme does not crystallise until the final plot is sold, defeating the purpose of purchasers being
ceriain that they will he able 1o enforce restrictions up and down the timeline of sales,

In Allen v Veranne the defendants argued that the dispen g power contradicted the intention w form a local law, Browne-\)
disagreed: *...the firal words are more difficult, in that the vendo
but is reserving the right not to impose a local law a1 all on certain subsequent purchasers, That is certainly a feature which I have to take

ris not only exempting himsalf from the restrictions under the "ccai law

into account But in my judgment it is perfectly passible te conceive of an intention to have a local law — 8 general scheme of
stipulations which are to be mutually enforcesble within the defined area — subject to the vendor having the right not to impose that
lwoal law on certain parts of the Estate, In fact the evidance hers suggests that he did impose it on the whole Estate, but that cannot be
the critical matter, T do not think that it is incansistent with the existence of & scheme of development that the vender retains his right to

w

exempt part of the Estate from stipulations,

While it certainly is concelvabla that this wes the vendar's intentior, the question is whather that intartion should be evidence against &
scheme. However in this case, as in Elfiston v Reacher, the other factors overwhelmingly pointad to a scheme, To negative that scheme on
the basis of a dispensing power would have been difficuls.

I Whizgift Homes v Stocks the respondents submitzed that the reason for including a power of exemption must be that, withautit, the
ob
provision takes its flavour from the surrounding circumstances, As the Vice-Chancellor commented in Alfen v Veranne {at p20C) Tt points

o would be in force, which was evidence of the existence of a scheme, Lord justice jonathan Parker disagreed: “. sucha

aoth ways. Considered in {salation, such & provision is 1o my mind more or less equally consistent with the existence of a scheme as with

. sbsence, Thus, where the other facters in the fase goint clearly towards the existance of & scheme (a5 they did in Alfen v Veranne),

such a provision is not & conwa-indication. In the instant case, howevar, the fact that the provision in queastion is included in Conveyances

which contain o identification of the beneficiary of the covanants...seams to me to provide dear support for the conclusion that, as a
matter of intzrpratation of thase Comveyances, no scheme was intended,”

Cormment

For over a century advocates have been making compelling sulamissions as to the effectof & dispensing power, and the courts have
resisted coming down on either side of the argument. Birdlip v Hunter confirms ance sgain the equivocal nature of such 2 power. The

combined weight of the authorities suggests that, although itis certainly & point which may be considered, there is likely to be little
penefit in spanding much time doing so. Rather like Bab Dylan’s weatherman, you don't need a dispensing power to know which way the

wind blows. N
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