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Competition law
across the river
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Antitrust experts Suzanne Rab and Jet Deng introduce Hong Kong’s new Competition Law
and what it means for mainland China
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ong Kong shares many historical roots with mainland

China, but its legal and judicial system maintain a
separate identity under the One Country, Two Systems policy.
One area where they have taken different approaches is the
regulation of commercial practices and mergers under com-
petition law.

An economy-wide competition law took effect in China in
2008, but Hong Kong has to now remained one of the few
advanced economies without a general competition law. This
will change on 14 December this year when the Competition
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Ordinance (CO) takes effect. The Competition Commission (the
comission) and the Communications Authority, the telecommu-
nications regulator, issued guidelines on the new law on 27 July.

The CO draws heavily on other competition laws including
those of the European Union, United States and Australia. It
also contains several features lacking an exact counterpart in
other competition laws. Businesses in China and internation-
ally with activities and investments in or affecting Hong King
will need to keep abreast of the developing law and enforce-
ment practice. This article provides an overview of the key
features of the new law and the principal ways in which it
differs from its counterpart in China.

Industry-wide scope

The CO is based around the first conduct rule, the second
conduct rule and the merger rule. These regulate, respective-
ly, anticompetitive agreements, abuse of substantial market
power and mergers in the telecommunications and broadcast-
ing sector.

Limited sector-specific competition regulation previously
existed under the Telecommunications Ordinance (TO) and
the Broadcasting Ordinance (BO). While the commission will
have the power to apply the CO to all sectors of the economy,
the commission and the Communications Authority will have
concurrent jurisdiction in relation to the telecommunications
and broadcasting sector. There is also a further sector-spe-
cific prohibition, unofficially known as the telco rule, which
prohibits excessive pricing by telecommunications licensees.

The new regime has an extraterritorial application, meaning
that conduct with an effect in Hong Kong is caught even if
the undertaking is outside Hong Kong. Thus an agreement or
commercial practice taking place in mainland China could be
caught by the CO if it has the effect of preventing, restricting
or distorting competition in Hong Kong.

In comparison, China’'s main competition legislation, the
Antimonopoly Law (AML) entered into force on 1 August
2008. Responsibility for enforcement is split between the
Ministry of Commerce (MOFCOM), the State Administration
for Industry and Commerce (SAIC) and the National Develop-
ment and Reform Commission (NDRC).

The AML similarly stipulates prohibitions on restrictive
(horizontal and vertical) agreements and abuse of market
power across the economy. However, some specific sector
rules apply in the public utilities, telecommunications, air
transport and international maritime transport industries.

The test is whether the agreement or conduct has the
effect of eliminating competition in the Chinese market.
As with the CO, whether the activity takes place within the
domestic market is not a determining factor.

Anticompetitive agreements

The CO’s first conduct rule prohibits agreements with the
object or effect of preventing, restricting or distorting compe-
tition in Hong Kong. The restriction on competition must be
appreciable.

The rule identifies four categories of serious anticom-
petitive conduct: price fixing, market sharing (allocation
of customers, sales, territories or markets), output limitation
and bid rigging.
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For serious anticompetitive conduct the commission
will not issue a warning notice before bringing proceed-
ings before the Competition Tribunal recently established
to adjudicate whether there has been an infringement. In
other cases, the commission must issue a warning notice
allowing the opportunity to admit the infringement and enter
into commitments. If the undertaking decides not to comply
with the commitments it will be at risk of proceedings before
the tribunal.

The rule applies to both horizontal agreements (i.e.
between competitors) and vertical agreements between
parties operating at a different stage in the supply chain (e.g.
a supply and distribution agreement). The commission has
taken the view that the practice of fixing the final sales price
for the buyer of goods or services (resale price maintenance or
RPM) will not automatically be prohibited and will be analysed
based on the economic effects.

The AML and the CO target similar practices, and many of
the restrictions constituting serious anticompetitive conduct
under the CO also infringe the AML.

The AML's approach to RPM appears to be similar to that
under the CO and guidelines. The AML prohibits a supplier
from fixing the buyer’s resale price. Like the CO, these provi-
sions are not always illegal and may benefit from exemption
where certain conditions are met. However, the NDRC has
issued a number of fines for illegal RPM, some representa-
tive cases of which are set out in the below table. Despite the
potential exemption, RPM appears to be acceptable in limited
circumstances only.

Two companies fined more

A0S Lazey than US$70 million
Six companies fined more
A 177 AL than US$100 million
2014 Glasses and contact  Five companies fined more
lenses than US$3 million
Automobiles and Four automobile manufacturers
2014 / 2015 and several dealers fined more

after services than US$120 million

Abuse of market power

The second conduct rule prohibits undertakings with a sub-
stantial degree of market power from abusing that power by
engaging in conduct which has the object or effect of prevent-
ing, restricting or distorting competition in Hong Kong.

There are no bright line indicators for determining sub-
stantial market power. This approach has apparently been
motivated by structural features of the Hong Kong market,
where a company may enjoy a strong market position due to
the market lacking few other credible suppliers. It thus cannot
be ruled out that a company with a market share as low as
25% may hold substantial market power.
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A range of unilateral conduct is potentially caught including
predatory pricing, discriminatory pricing, loyalty rebates,
refusal to supply, exclusive dealing and tying. No warning
notices will be issued before the commission brings pro-
ceedings before the tribunal. The commission may issue an
infringement notice giving the undertaking an opportunity to
admit the infringement and enter into commitments.

The AML, the Price Law and the Antiunfair Competition
Law regulate the behaviour of dominant firms in China, and
their definitions of market power and abuse in the latter are
broadly similar to those of the AML and CO. Unlike the CO and
guidelines, the AML sets out certain presumptions on market
share when determining market dominance.

Exemptions and exclusions

There are specific exemptions for small and medium sized
enterprises (SMEs). SME conduct will not infringe the first
conduct rule where they have a combined turnover in Hong
Kong of less than HK$200 million. The second conduct rule
does not apply to businesses with local turnover of less than
HK$40 million. However, serious anticompetitive conduct,
including price fixing, market sharing, output limitation and
bid rigging, do not benefit from exemption.

Also excluded from the first conduct rule are agreements
that enhance economic efficiency or are entered into to
comply with Hong Kong law. Agreements in which the Hong
Kong government entrusts operation of services of general
economic interest are excluded as well.

An undertaking may have the commission determine the
applicability of the CO’s exclusions and exemptions to a
particular agreement. This resembles EU procedure prior
to 1 May 2004. The European Commission formerly was
empowered to issue individual exemptions from the prohibi-
tion against anticompetitive agreements contained in the
Treaty on the Functioning of the European Union.

The AML does not contain any safe harbours. Only SAIC’s
regulations have dedicated safe harbours, limited to the in-
tersection between intellectual property rights and antitrust.
There are currently no block exemptions as under EU competi-
tion law and contemplated under the CO.

Enforcement framework

The commission has broad investigatory powers, including
requiring an undertaking to provide documents or information.
It may also conduct unannounced inspections of premises
under warrant.

The commission lacks the power to determine whether a
breach of the CQO’s substantive provisions has occurred. It may
issue an infringement notice where it suspects a breach of the
first conduct rule involving serious anticompetitive conduct.
In other cases, it must issue a warning notice affording the
opportunity for admission of the breach and remedy of the
unlawful conduct. If the commitments are not entered or the
breach continues, the commission may bring proceedings
before the tribunal.

NDRC and SAIC are able to directly impose penalties
without the involvement of a court or tribunal. This repre-
sents an important contrast with the enforcement regime in
Hong Kong.
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Sanctions

A business or person found to be in violation of the CO may
face a range of civil sanctions, including a penalty of up to
10% of annual local turnover based on the gross turnover for
each year of infringement, up to a maximum of three years,
and disqualification for up to five years from being directly or
indirectly involved in a company’s management.

The tribunal may impose a wide range of sanctions,
including declaring that the conduct rules have been infringed
and issuing an order prohibiting a person from engaging in
infringing conduct. The tribunal may also impose an interim
injunction pending determination of proceedings, an order for
damages payable and disgorgement of illegal gains or avoided
losses payable to the Hong Kong government or a specified
person. The court may impose criminal sanctions for failure to
cooperate with a commission investigation.

Similar to the CO, China’s AML only provides for admin-
istrative, not criminal, liability for the substantive infringe-
ments of Chinese competition law. Three penalties for behav-
ioural violations may be imposed: orders to cease the illegal
agreement or activity, to confiscate illegal gains or to impose
a fine of 1-10% of the party’s turnover in the preceding year.
While unspecified in the AML, the latter tends to relate to the
undertaking's turnover generated in China in relation to the
affected products.

Merger control

Merger control under the CO is limited to the telecom-
munications sector; sector-wide mandatory merger control
is expected to be revisited in a few years. Transactions
that have or are likely to have the effect of substantially
lessening competition in Hong Kong will be prohibited.
Merger control is voluntary in that there is no obligation to
notify the commission of a transaction before or after its
implementation. However, the commission may investigate
a merger that falls within the scope of the merger rule, so it
may be advisable to discuss the transaction with it prior to
implementation.

The AML contains specific provisions on economy-wide
merger control under which MOFCOM has sole jurisdiction.
Notification is mandatory where the relevant thresholds are
met, and the transaction cannot be implemented without
MOFCOM clearance.

Private enforcement

Private actions based on infringement of the CO can only
be brought after the tribunal has ruled that there has been a
violation following the commission’s application for a fine or
order to cease the infringement. However, the government is
understood to be considering the need for a standalone com-
petition law private action.

In China, by contrast, parties to a monopolistic agreement
suffering losses as a result can bring damages claims
in the courts. There is no requirement for a prior finding
of infringement by a competition agency. Unlike in the
EU, most competition law private enforcement claims
in China generally tend to be standalone rather than
follow-on actions.
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Enforcement priorities

The commission has been actively developing its policies
and procedures and engaging in advocacy. It has launched
a market study into oil pricing and completed a study of the
building management market. It has also urged that the elec-
tricity market be opened.

Businesses seem to be taking note. For example, the Travel
Industry Council has pledged to rescind guidance on ticketing
pricing before the CO takes effect.

The commission has not yet made its enforcement priori-
ties public, although these are soon expected. Many commis-
sion officials have backgrounds in consumer law enforcement,
and consumer-facing industries such as healthcare and retail
are expected to be priorities.

Not surprisingly, the shipping industry has made state-
ments that a rigid application of the CO could seriously affect
its sustainability, if the cooperative arrangements previ-
ously acceptable are treated as illegal unless they qualify
for exemption.

Practical implications. Businesses familiar with the AML
and other international competition laws are well-placed to
manage their competition law risk and take account of the op-
portunities presented by Hong Kong's competition law.

Several steps can be taken to prepare for the new regime.
Businesses can review existing agreements and practices for
compliance with the conduct and telco rules. They also can
update and implement compliance programmes. Businesses
are not starting from scratch and the commission has encour-
aged them to draw on their existing compliance programmes
in other jurisdictions.

SMESs should consider whether their agreements or conduct
can benefit from exemption, while bearing in mind that
serious anticompetitive conduct, e.g. cartels, are not exempt.

Parties believing themselves harmed by the anticompetitive
practices of their suppliers, customers or competitors should
consider making a complaint to the commission. The com-
mission may bring proceedings before the tribunal where ap-
propriate. Parties should also consider their eligibility for an
individual or block exemption if their arrangements seem to
have efficiency benefits.

When the CO takes effect, Hong Kong will be the last
developed economy to adopt an industry-wide competition
law, joining most of its neighbours, including China, Japan,
Malaysia, Taiwan and Thailand. The test will be how the law
is interpreted and applied against Hong Kong market policy.

Since this article was finalized, on 23 September the
commission published for consultation its Draft Leniency
Policy for Undertakings Engaged in Cartel Conduct. [l
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