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Wills, spills, forgery &
other ills

It's a family affair: Constance McDonnell presents
a review of key contentious probate cases

IM BRIEF

¥ Testamentary capacity & weight of
avidenoe of a solicitor or other professional
who prepared the will

¥ iant of knowledge & approval.

¥ Clairme by acult children.

subsequently gave the net proceeds of sale

i with the residuary estate. T relationship

i about April 2010. T's wife said this was due
i o Ts unwarranted perceptions abour her as
i aresult of drug toxicity (namely serotonin

i syndrome due 1o palliative care drugs).

i The medical experts held different views

i as o capacity, but an expert in drugs in

hree recent cases in which

[esLamentary capacity was an issue

highlight the weight which is likely

o be glven vo the evidenee of a
solicitor or other professional who prepared
the will.

In Edkins w Hopkins [2016] EWHC 2542
(Ch), HH.J Jarman (O sitting in the Cardiff
District Regisry congidered the validiy of
a will made by a vestator (T) three months
before his death at the age of 59 due 1o
aleoholie liver damage. The will had been
prepared by a solicitor who had many
years' experience of drafting wills and who
anended T at home. She did noa follow
the Golden Rule as she did nor feel ixwas
necessary. She did, however, produce a very
full amendance note. By the disputed will T | capacity in June 2010,
gave shares worth £822 000 o his friend Mr | In Lal Ram v Lal Ran Chauhan (19 July
Edkins (E), a flar worth £75,000 o T wife | 2017, Leeds County Court) HHY Saffman
and split his residue as to 75% vo E and 25% ser agide a will by which T had left her
1o T's wifie and three sons. [ E200,000 estate to the defendant fone

It was held that T had capacity, largelyon | of her three sons), The will had not been
the basis of the solicher's attendanee pote, | professionally prepared, wheseas T's
despive ‘very poor health and episodes of i previous wills had been. The defendant
confusion and memory lapse”. Talso knew | could not rely upon any evidence as he was
and approved of the contents of the will. i debarred from doing so having failed o
An undue influence claim failed despite i comply with ease management directions.
findings that at the time the will was No party produced any peychiatric repart
prepared T was very vulnerable physically | as 1o T's capacity. A family friend who had
and mentally, was entirely reliant for his [ been present when the will was executed
physical needs on his wife and E (both of
whom were bringing him aleohol), E had

i expert had more experience in considering

[ IeStamentary capacity.

i Ivwas held thar T had capacity in relation
i to his June 2000 will. T did suifer ar times

i from oplate toxicity. However, even if by

i reason of a disorder of mind T becams

i unjustifiably antagonistic towards his wife,

i that did not poeison his affections of prevert
i his sense of right. It was moted thar T did

i not actually disinherit his wife, bun gave

i heraright o reside in the house which

i formed the bulk of T's estate. The judge also
i ook ints sccount that a social worker and

i legal executive had both considered T had

i answers as towhether she understood the
a high level of control over T running his i will It was held that the defendant had
business and personal affairs, and these was | failed o discharge his burden of proaf of
unsatisfactory evidence as wo E's knowledge showing that T had capacity in relation o
of the will. i the disputed will.

I White v Philips [2017] EWHC 386 (Ch) I
HH.J Saffman sitring in the Leeds District
Registry considered a will made in June
2010, seven weeks before T's death due to
cancer. The will had been prepared by a
legal executive, and gave T wife a right
1o reside in the matrimonial home, and

! iestamentary capacity arose in Boell v Ball

[ [3017] EWHC 1750 (Ch), a decision of HHI
i Paul Matthews sitting in the Bristol District
| Registry. The teseatrix in that case died in

! 2013 aged 7B, and was survived by her 11
children (of whom three were claimants

i of the house to one of T's daughrers together I

i with his wife had abrupely deteriorated from

i peyehliarry acknowledged that T daugheer’s
{ hugband) for sexual abuse when they were

i children. T's hushand had pleaded guilty 1o
¢ such a charge and had received a suspended
i prison semence. The claimants suggested

i thar T's mistaken belief thar her hushand

[ was innocent equated 1o incapacity. This

I suggestion was rejected by the judge, who

i congidered that there must be a physical

i or psychiatric cause of lack of capacity,

i rather than the mere fact that T had made a
i mistake.

 gave evidence that T anly gave monoayllable
i authority placement. In 2000, a Court

i of Protection Receiver was appointed o

i manage T inancial affairs_ In 2007, the

i Receiver became a Deputy. A will laving

© 95% of T estate 1o the defendant and 5% to
Aslightly differemt poimt abour the vest for
i three months before T's death.

i and eight were defendants). She had made

i awillin 1992 which excluded the claimanes
: and split her estate between her other eight
i children and her grandsons_ In 1991 the

claimants had reported their father (T

I Want of knowledde & approval

! Aswith testamentary capacity, I'wo recent
cases in which knowledge and approval was
¢ an issue highlight the weight which is Likely
i tobe given wo the evidence of a solicitos who
i prepared the will.

In Powle v Everall [2016] EWHC 2126 (Ch)

! HHJ David Cooke sitting in the Birmingham
! Distriet Registry sor aside a will on the basis
¢ thar T had not known and approved of it

¢ contents. T had died in 2013 at the age of

i 46 He had been in a serious motercyele

i accident in 1985 which left him with severe

i physical and pevehiarrie injuries, and which
¢ resulted in a personal injury damages

: award in 2000 of over E1m. The defendant

had been T's carer since 1994 under a local

T's partner was prepared by the defendant

T's brothers claimed that the will was

i invalid due wo lack of capacity, want of
i knowledge and approval and for undue
i influeence. T had been admined vo hospital
L Bumerous times due vo psychotie episodes
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linked 1o serious cannabis abuse. T's
brothers were themselves alcoholics and

drug users. Eventually T obtained an anti-
harassment injunction againsgt one of them.
T's Deputy had helped him vo make wills,
including one in February 2002 which left
Ts estate to charities, and a minor share 1o
T'a brothers. When unaccompanied by the
defendant, T gave instructions for no, or
very amall, gifts wo him_ After discussions
with the defendant, T would talk of giving
50 of his estate 1o him. T was discharged
from hospital at the end of May 2012 (which
was procured by the defendam and was

not in T bese interests). The defendamt
arranged for a change of doctors for T in lage
2012. The defendant prepared an online
will for T in December 2012, and suggested
that he create an audio recording on an [Pad
of a discussion abour the will. However, the
defendant failed 1o explain the will properly
o T during that discusgion, but only made
remarks such as, ‘So there's just me and Sue
and then everything is just basic then'. The
will wias not read 1o T, but part of a Letter of
wWishes was read 1o him noting that nothing
had been left vo T's family. The Depury was
not informed of the new will.

It was held that T had restamentary
capacity (in aceordance with the Deputy's
evidence), but the defendant could nor
discharge the burden of proving knowledge
and approval as the only evidence of
it came from the defendant himsell. T
was vulnerable and suggestible and had
impaired capacity, the bulk of estate was
given 1o a person upon whom he was
dependent, and the will was drafred by that
persan and had not been discussed with
anyone else except the defendant's partner.
The defendant had isolated T 1o prevent
others having influence over him, but the
judge considered it more likely that the
reason T had signed the will was because
he did not understand whar the words in i
meant, rather than that he kad done soas a

¢

result of undue influence.

In Kuntcki v Hayward [2016] EWHC 3199
(Ch) Jonathan Klein sitting as a depury
Judge held that T had executed a valid
will by which he gave his residuary estare
as 1o 50% 1o his davgheer and 50% 1o his

granddaughrers (vwo of whom were T son's

daughters). T son, who was a residuary
beneficiary under T's previous will, alleged
lack of capacity (due o cancer drugs), want
of knowledge and approval and fraudulem
calumny. The will had been prepared by
a salicitor who was a member of STEP
(Sociery of Trust and Estate Practitioners)
and Salicitors for the Elderly and who
had done the ACTAPS (Assockation of
Contentious Trust and Probate Specialisis)
course_She had prepared hundreds of
wills and her evidence was persuasive.
The solicitar had explained the will in
soime detail in alemer 1o T, which T had
chearly read as he replied 1o it suggesting
corrections o the will. The will was shos
and relatively stralghtforward, and the
solicitor's artendancs note recorded that she
had read the will to T before he executed i
It was held that a testator who knows and
approves of the contents of a will may not
have appreciated the legal effect of words
used in the vext of the will, and therefore
the existence of a drafting error did not
obwviate knowledge and approval.

€€ The claimants
suggested that T’s
mistaken belief that
her husband was
innocent equated to
incapacity”

Fraud & forgery

In Moeris v Browne [2017] EWHC 631
(Ch), Barling J pronounced in favour of
the validicy of a will propounded by Ts
daughter, of which she was sole executrix
and the major beneficiary. The defendanis
were her three half-siblings who lkad
already obrained a grant of adminiscration
aof the basis of an intesgacy. The trial was
conducted on the basis of written evidenee
anly.

The judge stated that it was ‘troubling®
that the deferdants had sworn an oath and
obtained a grant of administration on the
basis of intestacy when they were aware
of the existence of the will, and thar it was
‘extremely troubling' that they had not
distributed any of T's estate vo the claimant,
and had mot contacted her as beneficiary.
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! The defendants were ordered 1w sccount for
! T estate on the basis of wilful defaule.

In Marcou v Christodoulides (10 February
2017, Central London County Cowrt)
Recorder Lawrence Colen QC set aside a
will on the basis thar bt had been produced
¢ by the fraudulent calumny of one of the
i tesrarrin's two daughrers. The claimant
i had been angered by T's transfer of Euro
! 500,000 into the joint names of T and the
¢ defendant, and had made representations
o T repeatedly over the following months
: thar the deferdam had “stolen’ or ‘helped
¢ herself i’ T's money. The claimant knew
i that such information was false_ T believed
i the representations, which led her to exclude
i the defendant from her will_

: In Patel v Patel [2017) EWHC 133 (Ch),

i Andrew Simmonds QU found thar a will lad
i been forged by one of the testatrix's four

i sons. The claimant seught 1o prove a will of
i which he was sole executor and beneficiary,
i which would have given him control of &

| 550mszake in a family company. T was

¢ said o have executed a will typed by the

i claimant's secretary (based ona mansscript
i wrinten by the elaimant) in the presence af

i two witnesses: a friend of T and a farmer

i employes of the daimant. The claimant was
¢ said o have read and explained the will 1o T.
i Ivwas held ehar the claimant, his former

i secretary and the two purported artesting

i witnesses had all led on oath. There was

" i ewidence that T had pre-signed blank pages

. with a company letterhead. The disputed

i will was on such a page with the letterhead
i cut off. The forensic expert evidence was

i that T signature pre-dated the witnesses"

¢ signarure by a significam period (based

i on light exposure), and that there were

i indentations in the surface of the will which
i marched T's signature {which was consistent
i with her having pre-signed the piece of

i paper which was used 1o ereate the pretend
t will in the course of signing several blank

© lemers). Further, the claimant had sent an

¢ email wone of his brothers in 2014 saying

i that T had never spoken of having executed
i awill. Survedllance evidence revealed thar

¢ the claimamt and his attesting witnesses had
i met immediarely before trial (which they

[ had dended), which was held 1o have been a
[ ‘lase-minute jolst revision session. . o as 1o
! pnsure that the witnesses’ evidence was ag

¢ consistent as possible’.

¢ Following thar decision, in May 2017

¢ Marcis Smith J gave permission for

¢ committal proceedings 1o be broughe

¢ against the claimant, the purported

! artesting witnesses and the claimant's
former secretary for contempt in the face

i oof the eourt and/for contesmpt by interfering
¢ with the due administration of justice by

i advancing fraudulent proceedings, making
{ or causing tobe made a false statement
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ina document verified by a statement of
truth, making a false statement in a sworn
document without an honest belief in s
truth and making a false oral statement

1o the cowrt while under sach without an
honest belief in the truth of the relevant
stagement: [20017] EWHC 1588 (Ch). The
Judge said ar the dme tha ‘there can hardly
be a more serious allegation of contempt af
this sort’.

On 19 September 2017, the three
witnesses eventually instrueted separate
solicitors o the claimant. On 2 October
2017, their new solicitors informed the
other parties that they admitted previously
lying. On 3 October 2017, the claimant
admined the principal allegarions againse
him_ On 7 December 2017, Marcus Smith J
imposed a sentence of 12 months' immediare
imprisonment on the elaimant, and semences
of thres months® imprisonment on each
af the other three contemnors suspended
for 12 manths: [ml?] EWHC 3229 (Ch). A
concurrent private prosecution against the
claimant is pending and due o be tried in
November 2008,

Claims under the 1975 Act by adult
children

In Ball v Ball (already referred wo above) in
August 2017 HHY Paul Matthews dismissed
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{1975 Act claim by three adult childresn

i of the tesgarrix who had suffered sexual

i abuse at their father's hands. The farher's

| estate had passed o T, who in turn had

i split her £157,000 estate berween her other
i eight children and grandsons. There was

¢ no evidence initially nor any documentary
disclosure as 1o the Anancial circumstances

i of any party. Witnesses were recalled o give

i such evidence. The three claimants were
i perting by in modest circumstances, and
oeould all do with a lump sum o advance

I ghem in life but did not need further income
{ for maintenance (and in fact were generally

i better off than the defendants). The abuse
! by the father was not suthorised, instigated
| orencouraged by T. T's eonduet in reacting
i o rthe claimants’ eomplains about their

i father by disinberiting them did not

i ereate any kind of moral obligation to the
 claimants, and there were mo other special
| circumstances.

i However, an adubt child's claim undes

i the 1975 Act succeeded in Nahajee v Fowle
i (18 July 2017, Leeds County Court). In

i rhat case, HHJ Saffman awarded £30,000

! gut of a £265,000 estate to the 31-year-

| old elaimant. T had left his entire estate

1o & friend. He had separated from the

! elaimant's mother when the claimant

L waz 11 years old and e himself off. The

¢ claimant and T had a brief reconciliation in
2007-2009 but T cut himself off again as

! Ise disapproved of the claimant’s boyiriend.
! The claimant warked 32 hours a week

i forasalary, plus 10-15 unpaid hours

i gain experience 1o become a vererinary

¢ nurse. Without debes of £6,600, she would

¢ have been able 1o fund her ourgoings on
her ‘frugal’ existence with only modesy
 expenditure on “fun’ ems.

! Irwas held that although the claimant

! was an independent adult, her elaim

was based on ‘something more’ than a

¢ quealifying relationship. (The sobething

! more’ appears 1o have been that she had

¢ repeatedly tried to have a relatonship

! with T, she was not profligate, she was

! seeking 1o exploit ber earning capaciry,

¢ and she had a genuine ambition 1o improve
i harsali by becoming a veterinary nurse

i The defendant kad money problems too,

¢ which militated against a significant award
¢ tothe claimant. A £30,000 award would

¢ enable the claimant to clear her debis and

i should ensble her to improve her position

! byunderraking a course so as o qualify as a
! yeterinary nurse. HLJ

Constance McDonnell, basrister, Sere Court:
{wanacsenlecout.couk).




