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Rights of retention

Kathryn Purkis analyses the transfer of trusteeship
& what it means for the survival of a lien

IM BRIEF

= whether a right of retenton exsisasa
genaral Incident of the equitable kan that
TUSTESS Bnjoy &S security for such labllines

rransfer of mpresenation relating
o a deceased estae in the course
of administration might ocour for
variety of reasons including on
the: death of the personal mpresentative; an
applicarion under s 50 of the Administration
of Justice Act 1985; retraction of renunciation;
or, even on the rare oocasion of substinmion
under the Judicial Trustees Act 1896,
A transfer of trusteeship is more commaon,
simply because a trust relationship
will often endure longer than an estas
administration; also, there are more
jurisdicrional bases for such a transfer,
including our of court and by consent. In
those cases, ther is the opportunity for
a contractual inde mniry to be negotiated
for liabilities which might subse quently
crystallise, and it is usual to do so (other
than on hestile removal). If adverse claims
are immediately in prospect, securicy or
a retention will ofen be negotiated at the
same. In some cases, the trust deed irself,
or certain foreign governing laws by statute
EegArr 34 of Trusts (Je rsey) Law 1984)
might make provision for this. But where
the position is to be determined only under
the common law, it may be of relevance
o consider whether a righe of retenrion
exists as a general incide ne of the equirable
lien thar trustees enjoy as security for
such liabilides. X vA, Band C [2000] Env
LE 104 confirms that the lien extends o
future continge nt liabilities, confirming the
relevance of the point.
This point has recently been considered
by Kawaley CJ in Bermuda, in the case of
Meritus Trust Company Lidv Butterfield Trust
(Bermuda) Ltd [207] SCBda 82 Civ. In Meritus
there had been a transfer of trussee ship from
the plaintff to the defendant under threar of
proceedings, and the plaindff applied foran
order that the trust assers be mansferred

them. The defendant sought to argue thar it
had an entitlement o retain sufficient trust
assets o meet A continge nt claim for lifigation
costs as an incident of its right of indemniry.
The plaintiff countered from principle that
thiswas not so: as the right of indemniry
mokeffect as a non-possessory equitable
lien, & right of retention was inimical to i
The Bermudan statutory vesting scheme on
rransfer of trusteeship supporeed dhis position.
The only case on pointwas the Australian
decision in Lemery Holdings Pry Lidv Reliance
Financial Services Pry Lid [2008] NSWSC
1344 (NEW Supreme Court Equiry Division).

Common ground

It was common ground that Beeton J

in Lemery had cormectly identified che

legal characteristics of the mustee’s right

of indemnity, induding that the lien

which secures it confers a mon-possessory
beneficial interest, in the namre of a
security inerest, enforceable only by
judicial sale or the appointment of a receiver
and not by foreclosure or sale our of cour;
furthermore, that the lien survives 2
rransfer of truseeship and binds the new
rrustee. The fact that the lien confers a right
of retention against beneficiaries and their
creditors until the indemnity is exercised is
also setcled by such aurhority as the English
cases of re Exhall Coal Ltd (1866) 55 ER

970 and Jennings v Mather [1902] 1 KB 1.
The guestion for the judge was, therefore,
whether there was any sound reason to
distinguish between the right of retention as
against beneficiarie s or those deriving ditle
under them on the one hand, and as against
a new trustee on the other.

Distinction

Kawaley CJ considered that such a
distincrion should properly exist: a
distribution of trust assers oot of trust
without reservation of rights is a ransfer
of an unencumbered k gzl and beneficial
interest, and works o overreach the lien;
therefore the law should recognise an
ancillary right of etention w preve nt this

ooourring. But because mrust assets emain

as such on a mansfer o a new trusee, the

lien is not destroved and a righs of resnrion

is unnecessary. As regards suthority, the

judee followed Brereton J inidentifying as a
diszinguishing fector that retention as against
a beneficizarywas inessence a manifestation
of a right of ser-off, which could not apply as
regards & eplacement trustee (perre Akerman
[1891] 3 Ch 212). He also dismissed the
defendant’s argument that Wilberforce J musr
have assumed, in re Papling's Settlement Trusts
{reo 2) [1963] Ch 576, the exisene of a right of
retainer on a transfer of trustee ship, because
otherwise he would not have deferred, as he

did, the appointment of new rrusses.

Discretion

The judge described Pauling asillustraring
the existence of a discretion in the cour

o auchorise, or decline, retention by way

of security. But given that Wilberforee Jin
Pauling was actually deciding the question
of whether or not to appoint new trustees, it
would appear material that the key reason
why he did not do sowas thar the claim on
the indemnity, if called upon, might have
extended msuch a large proporrion of the
rrust fund that he mgarded it & problemaric
o require the outgoing rustee mo partwith
‘the remnant of' the trust fund (and also char
it would be undesirable tohave anincoming
rrustee without vested assets). Further, ar least
o some exent Kawaley CJ seems wrongly

v have founded himself on ohservations of
Wilberforce J that were really concerned with
the curgoing rrustee's impounding rights as
against the beneficiaries, and not their righes
as against the rustee. Thus, it may jus: be that
the argument for a right of retainer as agminst
a successar trusee could live w fight another
day; there may be mileage vet in a Peuling
argument, though the Akerman consideration
remains.

Finally, in the estae context, it is alsoworth
considering s 10(1) of the Adminisrarion of
Estates Act 197 1. This in ®rms abolished ijhe
right of retainer of a personal representative
and his right o prefer creditors .. °. Such
a right had existed under the general law
and allowed a representarive o take from
estate assers 3 debr doe to himself in
priority to other debes of the same class.
This right, however, did not derive from
possession, and was actually concerned
with preferment for payment, existing on
the basis that because an execuror could
not sue himself, he was unable to secure
any prioricy by the usual means of doing
s, It had nothing to do wich the concepr of
retainer as ancillary to recoupment, and so
should not influence the answer. NLJ
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