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For lawyers schooled
in a common

law tradition, the
conduct of civil law
disputes can be

an uncomfortable
experience, reports
Eduardo Reyes

here are key aspects

of litigation in a civil

law jurisdiction that

lawyers steeped in the

norms of acommon law

tradition find baffling ~

and in some respects

offensive to treasured

principles. UK and US

clients faced with a case

that they have heard will be run without disclosure,

cross-examination and reference to precedents

could be forgiven for feeling like an 18-year old

gap-year traveller presented with an indecipherable
haute cuisine menu.

Faced with adapting to civil law norms, even
hardened international trial lawyers seem to feel
an instinctive hostility to the ‘continental’ way of
doing things. Here’s US lawyer Gregor Guy-Smith,
defence counsel at the Yugoslav war crimes tribu-
nal, bluntly relating his thoughts on the tribunal’s
adoption of civil law traditions to the Gazette last
year: ‘Unfortunately, over time it has moved from a
culture of orality, to a way of bucketing information
that disallows an objective, insightful, comprehen-
sive analysis.

At issue for Guy-Smith was the way that the
tribunal, the procedures of which incor-

course in civil

‘ faw jurisdictions

isthat discovery
or disclosure

- including an
obligation onboth
sides to produce
allrelevant
documents -
does not exist
— Philippa
Charles,
Stewarts
Law

The usual

porated both common and civil law elements,
respondedtothe scale of its task by leaning towards
civil law norms. These included a heavy emphasis
on documents and at times notions such asevidence
being classed as ‘accepted’ by the court.

Disclosure

It is perhaps too easy to exaggerate the differences
between thetwo traditions, Butthey are substantial
and have a far-reaching effect on case management
and, crucially, outcomes. For UK lawyers and their
clients, the conduct of a dispute goes much further
than the equivalent of ‘driving on the other side of
theroad’

The modern European civil law tradition is
rooted in Romanlaw and was subsequently shaped
by the Germanic and the Napoleonic codes. But its
influence now stretches far beyond its European
origins, with over 90 countries counted as de facto
civillaw jurisdictions on most measures. Common
law jurisdictions trail in this numbers game, total-
ling around 40 states.

Disclosure, or discovery, is one of the most discon-
certing areas of difference for a common lawlawyer
seekingto guide a client through a disputethat has
arisen in a civillaw jurisdiction. “The way in which
disclosure works is fundamentally different; notes
Serle Court barrister Michael Edenborough
QC.‘In England and the US, you can get

disclosure over most documents. It
B is a major exercise in the US, and is

quite big in {England]. The conti-
. nental systemisvery different -
- one[usually]needstoproduce
* the document oneself’
Philippa Charles, disputes
partner at Stewarts Law,
explains: “The usual course
in proceedings in civil law
Jjurisdictions is that discovery or
disclosure in the Anglo-American
tradition - including, in particular,
an obligation on both sides to produce
all relevant documents, whether helpful or
unhelpful to their case - does not exist’
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Civil law jurisdictions, Charles adds, tend tolook
at a much narrower range of documentation and
to ‘require much less in terms of witness evidence,
cross-examination’ and other similar aspects.

‘Where a client’s case depends on having access to
and sight of the other party’s documents, she says,
‘proceedings in a forum that does not permit broad
disclosure can be significantly more challenging,
though it probably leads to some cost savings rel-
ative to the extensive processes more common in
the US or English courts.

Some limited specific disclosure requests may
be permitted by the foreign courts, but this usually
requires the document to have been specifically
identified by the party from which production is
then sought, in a submission to the court. This,
Edenborough notes. is a particular problem in
fraud-related cases.

“There is scope to make requests for documents
in some of the [EU] member states, including in
jurisdictions such as Germany and the Netherlands,
says Boris Bronfentrinker, UK head of competition
law at Quinn Emanuel Urquhart & Sullivan.

A challenge to these traditions will come in one
area of disputes later this year. After December
2016, Bronfentrinker notes, all member states will
need to have implemented the European Commis-
sion’s Damages Directive, which introduces a form
of disclosure for competition litigation.

For now, though, litigants must rely on a limited
range of disclosure options. Constantin Achillas,
head of dispute resolution in the Paris office of Bryan
Cave, says: ‘Parties can petition the court to obtain an
injunction from the court against the other party to
communicate, under late penalties, information and
documents, provided they are sufficientlyidentifiable
and are proved relevant to the case.

Before commencement of a suit, Achillas adds,
search or seizure orders can be obtained, upon
ex-parte request, to collect information and docu-
ments from the other party.

Large companies in the US and UK will be well set
up for the more extensive disclosure requirements
they customarily work with - with internal systems
and protocols to identify, preserve and search rel-
evant documents when a dispute or investigation
arises. Although these systems commonly go much
further than is necessary formanagingdisputesina
civil law jurisdiction, the process must be managed
with some care.

As Bronfentrinker notes: “T'he one issue that cli-
ents will need to consider when it comes to their
systems for disclosure is whether they meet the data
protection and privacy requirements of the relevant
member state in which they may have a dispute, as
the protections offered in many go beyond what is
available in the UK or US - where generally anything
relevant needs tobe preserved and made available!

Privilege

A more substantial challenge to in-house legal
teams comes in the area of privilege. As Edenbor-
ough pithily observes: ‘In this country, if you are
a lawyer, you have got it. Non-lawyers in most cir-
cumstances, do not.

By contrast, ‘on the continent, the principle is
differentand is predicated on the first [difference] -
that there is no disclosure, so no privilege is needed.
That’s a problem when dealing with cross-border
matters.

In the UK, because privilege is so powerful ‘it is
also narrowly defined’, Edenborough says. ‘On the
continent,you have “confidence” [which] extends to
doctors and priests. In this country, the confidence

Adoption of civil law norms by Yugoslav war erimes tribunal ‘disallowed objective analysis’

of the confessional is no justification’

While in-house legal privilege is recognised in
jurisdictions such as the UK, Germany, the Neth-
erlands and Belgium, the fact that it is not univer-
sally available has meant that European law has
consistently taken the position that there is no such
thing. A further complication is that some bars do
not acceptin-house lawyers as members, meaning
they are not covered by ‘professional secrecy’ “T'his
is something that many clients from the US are
not always aware of, Bronfentrinker notes, ‘and
yet [it]is very important if clients find themselves
involved ina European Commission investigation.
Where this is the case, clients need to take steps to
avoid documents being created internally with the
in-houselegal department that may then need tobe
produced to the commission.

Charles notes that where proceedings are ongoing
inthosejurisdictions, the in-house team’s advice to
thebusiness may be required tobe produced, subject
to the limitations on document production in civil
law proceedings cited above. ‘In addition, she adds,
‘there may be different approaches to the treatment
of “without prejudice” communications in civil law
jurisdictions, such as in the UAE, where the fact of
correspondence being labelled as “without preju-
dice” will not preclude itsuse before the local courts!

Local advice, she adds, shouldbetaken as early as
possible regarding both the categories of protected
communication that the client may have with its
external and internal legal advisers; and the pro-
tected status of any settlement communications, to
avoid embarrassing disclosures as a case progresses.

Evidence
After disclosure and privilege, the third major area

of difference identified by Edenborough relates to
the status and treatment of evidence. ‘In the UK,
he notes, ‘it is perfectly acceptable for a party to
give evidence in their own favour because it can
be subject to cross-examination. I1f the tribunal
feels that the evidence in favour is not lying, ithas
confidence in that evidence.

‘On the continent, you eannot challenge and
assess in thesame sort of way. You can’t assessthe
probity and values of a witness. On the continent,
they think you're lying. So there is no weight on
oral evidence or evidence given in favour. Weight is
placed on documents and on independent experts.

The greater emphasis placed on written submis-
sions over oral advocacy, Bronfentrinker observes,
means that ‘it is common in jurisdictions such as
Germany and the Netherlands for there to be mul-
tiple rounds of pleadings and written submissions,
with much shorter oral hearings.

Civil law systems very often use a process of
‘memorialisation’ of cases - submitting arguments,
together with documents, witness and expert evi-
dence, simultaneously. Says Charles: “This is sig-
nificantly different to the layering of cases in the
English courts, which involves a progression from
pleadings, to document production, to witness
evidence of fact and expert evidence, and finally
toan oral hearing at which the evidence is tested
by means of cross-examination’

The impact of this, Charles adds, is that ‘pro-
cedural levers that may prompt settlement dis-
cussions arise at different points in the process,
and because cross-examination is not commonly
undertaken in civil law jurisdictions, all the
emphasisis on what the documents show. Ina con-
tract case, this process of interpretation involves



establishing what the parties’ intentions were,
rather than an analysis of what the words in the
contract naturally mean’

Time and money

Calculations on recovery are core to any litigation
strategy but the UK’s ‘loser-pays’ principle is often
absent. As Achillas notes: ‘In many civillaw jurisdic-
tions... there is no rule that costs follow the event,
which is quite discouraging for claimants.

Even where costs recovery exists, Charles says,
for awinning party it will be less extensive than in
the UK: ‘Although both France and Germany will
permit the successful party to recover some of its
costs from the losing party, in France in particular
therecoverable costs may be significantly less than
the successful party’s actual costs.! As with certain
procedural differences, she says, ‘this may well
influence strategy’

In general, though, key civil law elements work
to reduce the overall cost of litigation in many
jurisdictions. Achillas explains: ‘Costs in a civil
law jurisdiction are substantially less than those
incurred by court proceedings in the USand inthe
UK mainly because of the absence of massive pre-
trial discovery proceedings.

The treatment of evidence and witnesses also
tendstoreduce cost. With reference to our nearest
civil law neighbour, Clifford Chance partner Julian
Acratopulo, vice-president of the London Solicitors
Litigation Association, explains: “The important
thing to remember in relation to litigation in France
is that cases are determined at very short trials,
typically without live witness testimony. Witness

evidence is given in the form of statements... The
process relies very heavily on the contemporaneous
documents.

Also mitigating against higher costs is a feature
that is controversial for lawyers schooled in the
common law tradition - cases are not decided with
reference to precedents, but by reference to codi-
fied law.

Charles notes that where ‘there is, in principle,
no doctrine of judicial precedent, there is the pos-
sibility that decisions of lower courts may be incon-
sistent with previous higher-court decisions’ She
adds: “The extent to which the lower courts will have
regard to previous authority varies. The approach
to providing advice on the merits will likely be dif-
ferent to that in England or the US, where Supreme
Court authority provides afixed benchmark against
which to examine the facts of the particular case.

In this regard, though, the distinction between
civil and common law jurisdictions is becoming
less marked. A codified approach has beentaken to
legislation emanating from the Scottish Parliament,
andthe UK’ 1,300-section, 700-page Companies Act
2006 broke new ground by taking a ‘consolidating’
approach that avoided the need to cross-reference
with other sources and statutes to be understood.

As Edenborough concludes: ‘In the UK we have
so much legislation from Brussels, that we have to
fallintoline. My own field, intellectual property, is
codified! Under such pressures, he says, ‘even the
US is having to fall in to line!

In the future, then, a firm grasp of the principles
of civil law can only become more crucial to com-
mon law litigants, businesses and their advisers.

SHAPING THE LEGAL TEAM

CIVIL V COMMON LAW

Disclosure: full disclosureisnotafeature of the
civillaw system. To get documents produced,
parties may petition the court, commonlyrefer-
encing aknown document. Before proceedings,
search and seize orders may be obtainable.

Privilege: privilegeis a difficultissue in civil
lawjurisdictions. For in-houselawyers it may
belimited, absent orunclear, andin many
jurisdictions falls underthe wider concept of
‘confidence’. Some argue that with little or no dis-
closure, the issue of privilege islessimportant.

Evidence: thereismorerelianceon written
evidencein civil law jurisdictions. Evidence
provided by parties intheir own favour carries
muchless weight, becauseit cannotbe subjectto
thorough cross-examination.

Precedent:in acodified system thereis, tra-
ditionally, no concept ofjudicial precedent

- though thedecisions of different courts may
carrysome weight.

Costs: the cost oflitigation tends to belower in
civillaw jurisdictions - largely as aconsequence
ofthe absence ofextensive disclosure/discovery
obligations and the treatment of evidence at trial.
Recoveryof costs from alosing party isless exten-
sive thaninthe UK, or maybe entirely absent.

For aparty basedin acommon law jurisdiction, considerationson the
ideal shapeandrole ofthelegal teamwill differ when disputesariseina
civil lawjurisdiction. We asked our experts for their advice.

‘Beyond the obvious tworequirements of
needing coreteam members thathave
knowledge ofthe locallaws oftherele-
vantjurisdiction and are fluentin the
language, thereis also a need to consider
whether toincludeteam members
with specialistlegal skills such as data
protection. Despite there being
EuropeanRegulations
ondata protectionand
privacy, thereremain
significant differences
betweentheregimes
acrossthe member
states, with many -
such as Germanyand
France -having more
protectionistregimes
than the UK.

Boris Bronfentrinker, Quinn Emanuel Urquhart ¢ Sullivan

‘Insomecivillaw jurisdictions, locallawyers maynotspecialise in
dispute resolution and oftenhave a general practice encompassing both
contentious and non-contentious work, though this tends not to be the
case inthebigger firms. Wewill determine with the client the extent

to whichlocal adviceisfactored intoa case predominantly runfrom
London, including whether itis more appropriate to leave the day-to-day
mattersin the hands of thelocal lawyers, and to be involved as a liaison
betweenthemand the client, and/ortorestrict our input to strategic

matters or supportwork forthelocal team.
Philippa Charles, Stewarts Law

courtsystems under-
standablefor clients.’

Cave, Paris

‘Theperceptioninthe UK and

the US is often that youneeda
“home” interface toreportto
clients on France-based or Ger-
man-based litigation handled by
civillawyers. Infact, itisoften
more efficient and cost-effective

to putin front of the client, as part
ofthe team, the civillawyers who,
ininternational firms, are English
speakers and familiar enoughwith
USand UK common law aswell as
with theirlocal courtssystems

to make civil law and civil

ConstantinAchillas, Bryan

‘Under English law you can represent
yourself. In a civillawjurisdiction, you
musthave alawyer, and thatlawyer
musthave power of attorney
inwriting, signed by the personwho
has power to give thatauthority.
Thatcan be difficult to prove. Isthe
“managing director” adirector, and
can their [ signature] bind the board?
In Luxembourg, for example,
[ establishing this] canbe areal
problem.
Michael Edenborough QC,
Serle Court
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