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Fracking & protestors

Nicholas Asprey addresses the issues
arising in claims against protesters
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growing search for shale ofl and

gas ks supponed and encouraged by

the government becanse ¥ believes

that the explokation of these
reserves has the pocent tal to provide the UK
with greater energy securyy, growth and
Jobs. The only way to find out whether the
reserves are techaically and economically
recoversble Is by exploratory drilling. This is
an expensive, long and uncertatn operation
and the government has boes at patns to
remove unnecessary legal obstackes which

applying for planning permssion for the
‘winning and working of ofl or natural gas
are no longer required 1o serve notice on
the owners of land which ts 1o be used
solely for undergroand drilimg (The Town
and Country Planning (Development
Management Procedure and Section 62A
Applications) (England) (Amendment No 2)
Onder 2013 (51 2013/3194). In May ¥ sued
a consultation paper on a proposal to grant

¢ entitled to 2 summary order for possession
| agaimst squatters with immediate effect

even though the names of the squatters

| were unknown and as one squaner lefi
. another arrived: see McPhatl v Persons,

Names Unknown [1973] Ch 447, [1973] 3
All ER 393. This principle now has 1o be
considered in the light of Arts 8, 10 and 11

. of the Convention

Article B provides that everyone has

© the right to respect for his home: Art 10
: provides that everyone has the right to

" freedom of expression; and Art 11 provides
: 5ﬂﬂmhnhmhmhm»l
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become accustomed to relytng on these

fundamental rights tn an endeavour to

One important question is whether An

© . Bapplies o privately owned land. In Mailtk
¢ Sir Alan Ward concluded thae & does, but

amomark access rights for drifling below

. adepth of 300 merres. The consaltation

- persod has pow closed and the government’s
. dectsion Is awaned. Finally, in July k opened
. the bidding process tn a new round of

applications for exploration licences.
Despite the: muwy safeguapds, and the

! benefits to be gatned from exploation,

the government's policy ks controverstal. e

 seems likely that as the industry develops

. the protesrs will Increase. The protesters are
well organised and know how ro explols the

- law. They set wp camp on pablicly o privaely

¢ of the rights and freedoms of others.

owned land a or near drilling siees and

© reman in oocuparion w il they are removed.
10 tnverfere with the righe the tssue s

This anicle concerns the legal tssues that are

ltkely 1o artse (n clatms for possesston broaght
. to the legiitmate atm. This dertves from.

against them.
The redevant kww

| Two recent cases are of particular

significance
and willl be discurssed below, They are Maltk

v Fassenfielt [2013] EWCA Civ 798, [2013] All
ER (D) 44 (Jul) and Mamchester Shitp Canal

. Developments Lid v Persons Uninown [2014]

EWHC 645 (Ch), [2014] AHER (D) 93 (Man).

. They summartse the law as i has developed
. since the Exropean Convention on Human

 akthough one mportant ssue has sl oaly

been resoived a firs instance and may yet be
reconsidered by a higher tribunal.
It s unmecessary wo consider the previous

. law exrept to remind readers that under

English domestic law a landowner was

+ his ydgmens was obiter and Lord Justice
¢ Toulson and Lord Justsce Lioyd declined to

decide the tesne._ In Manchester Ship Canal

. the depury Judge agreed with Sir Alan_Her

dectsion may well be right but the tssue may

i mot be finally sested. b does not arise under
. Arts 10 and 11, which have always applied

: toboth publicly and privately owned land.

The issue of proportionality

. Each fundamental righe Is set out (n para

¢ 1ofthe Arvicle and the conditions upoa

i which it is leghimare for a public authority,

. wihich inciudes a court, to Interfere with

¢ that right are set out tn para 2. In each case
. the condirions provide that there shall be no
i mterference with the exercise of the right

. unless the inferference i in accordance with

the law and Is necessary for the protection
In devermintng whether it s mecessary
whether the Interference Is proportionate

the margin of appreciation given to the
domestic law. In a clatm against protesters
the tssue 15 ltkely to be whether an order
for possession with tmmediare effect s

; proportionate to the alm of protecing the
- rights of the landowner.

This question Is fact sensitive and enables

* the defendants 1w argue, for example, that
¢ the land was abandoned or derelice, thar

. they are doing no harm, or have nowhere

| else to protest. The court will consider all

i the ctrcumstances. But the principle of

: English domestic law, enshrined in McPhatl,
- that an owner Is entitled 1o an order for

. possession with iImmediate effect, weighs

: heavily in this contexz; and Art 1 of the

First Prococol leself provides that every
person Is entitled to the peaceful enjoyment
of his possessions.
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Although the tssue ts fact sensittve
the couns will not hestrate to grant 3
summary order for possession if a defence
on grounds of disproportionzliy is not
sertously arguable. Any such defence must
be pleaded and panticularised to show that
& reaches the threshold of being seriously
arguable. The court will consider at an
early siage whether on the pleaded facis i
reaches this threshold. If it does not, it will
be struck out or dismissed.

Article 8
has 3 right to respect for his “home™ and

para 2 provides thas there shall be no
mmterference with the exercise of this righe

except such as s in accordance with the law

“and & necessary..for the protection of the
righes and freedoms of others™.

For this right to be engaged a defendant
must prove that he has established 3
“home” on the land_ The test is whether In
all the circumstances the defendant has
established the extstence of sufficient and
contimeous links with the land. This 100
s fact semsitive but the burden Is on the
defendant,

In Manchester Ship Canal the defendants
were protesting agatnst fracking and sex
up camp near a drilling siee. Two of them
clatmed 10 have established a home on
the land. Only one had a credible case. He
lived on the land in a tenr and eventually
in & caravan. He had ocher remsed
accommodarion, from which he expected
o be evicied, at which point the caravan
would become his only home.

The Judge held thar these facrs were
Insufficient o establish the extstence of
sufficien and continmous links with the
land. He potnted our that the loss of the
defendant’s rented property had nothing
to do with his camping on the land, and
then said this: “Residing on the land for
the more efficlent conduct of the protest
does not constitute 3 sufficient conmect ion
with the land for these purposes. It Is not
now and never has been his intention to
remain on the land on an indefinite or
permanent basis.”

It ts hard ro dispure this reasoning, and
i shows that protessers, a5 opposed 1o
ordinary squatters who can show that they
tntended 10 stay tndefinnely, will find &
hard to succeed on this potnt ¢cf Maltk,
where the squatters were not protesters
and went ro grear lengths 1o reinstate the
land and the buildings tn which they lived
and were held ; first tnstance 1o have
established a home on the land).

Turning to proportionaliry, Sir Alan
Ward staved tn Maltk thar the cour must
approach a claim made by a privae
landowner in a similar way 1o a claim

. be excepuional’
Tt is motable that (n Maltk the judge at firse
. instance, despite the exiensive work done

brought by a public anthority, the test

betng whether an onder for possession
ks 3 proponionate means of schieving 2
legnimate aim. He then said this: “The

 fact thar the landowner has a kegal right to

possession s 4 very strong factor in support

. of proportionaliry: it speaks for iself and
; meeds no farther

explanation.”
Echoing the words of Lord Neuberger

. (in Manchester City Council v Pinnock

© [2011) UKSC 6, [2011] 2 AC 104, [2011) 2
¢ Al ER 586) he went on to say this “Thas,
- even If the defendants have established
Paragraph 1 of Ant 8 provides that everyone
. ctherwise no legal right to remain there,
! it Is difficult to Imagine circumstances

. which would give the defendant an

a home on the land but where they have

unlimited and unconditional night to
remain. The circumstances would have 10

by the defendants to reinsiate the land and
butkdings, nevertheless made an onder for

. possession with tmmediate effecy, having
* potmted out that they were experienced
© squatters and knew exactly whar they were

doing when entering onto the land, as will

. be the case with protesters generally. The
. Cour of Appeal declined o tnierfere with
. InMonchester Ship Canal the jadge came
¢ tothe same conclasion regarding the oaly
¢ defendants who managed to show that Art

8 was engaged. He said there was “nothing
exceptional” in the facis 1o

sufictently
| Jusaify the conclusion that the clatmants”
right 1o peaceful enjoyment of thetr land

should yield to the defendant’s Art 8 righes

other than an immediae possession ordes.

. Articles10&N

. Paragraph 1 of Ant 10 provides that
- everyone has the righa to freedom of
: expression. This inchades freedom to tmpart
. information and ideas wirhout inverference
. by public smhority. Paragraph 2 provides

. that the exercise of this freedom is sulgect

to such restrictions #s are prescribed by

i law and are necessary for the prevention of

disorder and for the provection of the righrs

- of others.

Paragraph | of Ant 11 provides thar

Protesters who set up camp 1o protest

. against fracking will find & hard 10

- establish an arguable defence on these

. grounds, whether the land which they

. pocupy ts publicly or peivately owned of s
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¢ open land (such as a highway) to which the
: public have access. The key potnt is that

¢ am order for possession will not generally
| prevent the defendants from carrying on

¢ their protest elsewhere and Arts 10 and

i 11 donot give the protester a right 1o any
; particular forum.

Apart from Manchester Ship Canal,

¢ the rwo most significam cases are The

: Mayor of London v Hall [2010) EWHC 1613
¢ (QB)L[2010] Al ER (D 254 (Jun) and The
. Mayor and Commonalty and Cirteens of

: Lomdon v Samede [2012] EWCA Civ 160,

© [2012] 2 Al ER 1039, which comcern the

. Parltament Square and St Paul's Cathedral
. protests. In Samede, the Master of the Rolls
¢ sad this: “The essential potnt tn Hail.. and
. inthis case s that, while the protesters’

* Art 10and 11 rights are undoubeedly

¢ engaged, ¥ is very difficuk to see how they

could ever prevail agatnst the will of the

| landowner, when they are continuously

: and exrlustvely occupying public land,

. breaching not just the owner's properry

: rights and cenain stanmory provisions, b

interfering with the public and

| significantly
. Convention rights of others, and causing
other problems (copnected with heakth,

indefinnely.
In Manchester Ship Canal the land was

: peivately owned and the occupation by the
- defendants was not disrupeive as in Hail or
. Semede, yet the depury judge held that Arts
10 and 11 did “not even arguably” provide
| the defendanes with 3 defence 1o the clatm
| for possesston.

of be pestponed by the making of anything
: . Comment
- The cases show thar where the defendanis
: occupy land to protest agatnst fracking
: adefence based on thetr Ant 8, 10 or 11
¢ rights is unltkely to succeed, or even 1o be

serfously arguable. But a word of caution

: must be added, namely thar a landowner,
¢ whether public or private, should stan the
. clatm for possession tmmedtately.

The reason s not only to prevent loss

and damage but 10 prevent the occupation
: from acquiring an air of permanence such

a3 might give credence 1o 3 contention that

. the defendams have established a home
everyone has the right to freedom of peaceful
. assembly, and para 2 provides that no

- resiricrions may be placed on the exercise of
. these rights other than such as are prescribed
© by law and are necessary for protection of the
- rights and freedoms of others.

oa the land or should be given time 10 give

. up possesston. Famously the owners in the
¢ Parllamem Square and St Pauls Cathedral

cases were siow 1o Issue procesdings,
‘which then went 1o a full trial. If the clatm

¢ 15 issued as soon as possible the chances of
: geming i struck out at an early stage will be
: greatly enhanced. NL

Hichoias Asprey is 3 barmister s Sene Cour,
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