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Read the small print

A covenant to keep a property in good & substandal repair &
condirion can hold hidden pitfalls, as Nicholas Asprey reports

INBRIEF

» Acovenantiokeep aproperty Ingoodand
substantal repalr and condition” |5 effactively
WO COVENGENeS

P Theoowenant uo keep i good condiion
hias potential to go beyord the liablity tokeep
Ingecdrepair.

» Therais ansed w eXamine the covenants
Tor unsuspectedilatility before he ieasels
sigred w avoid disputes

2ases sometimes contain a covenant

to keap the property “in good and

substantial repair and condition™.

In effect, this is two covenants;
namely, a covenant to keep the proparty
ingood and substantial repair and a
covanant to keep the propertyin good
and substantial condition. This article
examines how the covenantto keep in
good condition has potential to go beyond
the liability to keep in good repair. This
isnot a new topic but ther= are unmsolved
issues and the potential for the second
covenant to go beyond repair is not
always understood.

It must b2 emphasisad that each case
turns on the particular covenant construed
in its own context and surrounding
circumstances, as was emphasised by
Robert Walker LJ in Welshy Greenwich LBC
[2000] 3 EGLR 41. The factors to be taken
into account were dascribed by Nicholls LT
inHalding & Management Ledy Property

Holding & Irvestme nt Trust Plc [2001] 2
EGLR 65. Mo hard and fast rules apply. But
some guidance can be derived from the
authorities and it serves as a usefulwarning
to examine the covenants critically before
clients undertake Liability.

The potential to o beyond repair
The first question is whether, onthe
true construction of the covenant,
the expression “good and substantial
condition™ adds any thing of substance
to the expression “good and substantial
rapair®. On ordinary prineiples of
construction, the court will strive to give
full meaning toeach of the words used.
InLurcott v Wakely and Wheeler [1911]
1 KB 905, the court had to consider a
covanant to “well and substantially
1epair...and keep in thorough repair and
good condition...the premises demised™.
Fletchar Moulton LI first examined the
covenant to kee p the premises in good
condition and the covenant to keep them
in thorough repair, in contrast with
the covenant to repair. The first two
covenants impesed an obligation to keep
the premises in a certain state. He drew
“nowide distinction” betwean keeping
in therough repair and keeping in good
condition, as both expressions described
the condition of the house. The covenant
to 2 pair, on the other hand, imposad an
obligation an the lessee to perform the
operation of repair.

Of the covenant to keep in good
condition he said: "It seems to me that it
is entirely free from any consideration
of the means that have to be employed
by the lessee to do the work. The duty
undertaken isexpressad in clear language
and must be performed.”

In Norwich Union Life Assurance Society
¥ British Railways Board [1987] 2 EGLR
137, Hoffmann J refa rred to what he
called a “tormential style” of drafting,
which lzaves little scope for finding a
different meaaning cr shade of meaning
for every word used. Referring to this
in Cridit Suisse v Beegas Nominees Ltd
[1994] 4 A1l ER 803, Lindsay Jcommented
that “even where there is a torrent, each
stream of which it is comprised can be
expected to have added to the flow™

InSmedleyy Chumiey & Hawke Led
(Warrell, third party) [1982] 1 EGLR 47
Cumming-Bruce LJ drew no distinction
between good structural r2 pair and
good structural condition. In Welsh
v Greenwich LBC, on the other hand,
where the covenant was to maintain the
dwelling in good condition and repair,
RobartWalker LY thought the r2ference to
“good condition® was intended to mark a
separate concept and to make a significant
addition to what was conveyed by the
word “repair”.

In Crédit Suisse, where the covenant
was to “maintain repair amend renaw...
and otherwise keep in good and tenantable
condition”, Lindsay J emphasised the word
“otharwise™ in giving the second part of
the landlord’s covenant a potential going
bayond repalrs strictly so called. This
suggests he might have reachad a diffsrent
conclusion if thatword had been omittad.

Tha lesson is that even a simple
covenant such as the covenant to keap the
property “in good and substantial repair
and condition” has the potential to go
beyond rpair, depending on the wording
and on the circumstances.

¢€ There is potential
for a costly
dispute here & a
need to examine
the covenants
for unsuspected
liability before the
lease is signed if
such disputes are to
be avoided”




repair”

The relevance of this issue

In Crédit Suisse Lindsay J accepted that
the covenant to k2ep in good condition
has two features in common with the
covenant to keep in repair. First, it
imposes an obligation to put the premises
in good condition and to keep them in
that condition. Secondly, it 2 fers to such
condition as, having regard to the age,
character and locality of the premises,
would make the propanty masonably fit
for accupation by a reasonably mindad
tanant of the class likely totaks it. He
based bath propositions on Proudfoot v
Hart (1890) 25 QBD 42, Beyond that the
two covenants divergs.

It is well established that a covenant to
keap in re pair does not have effect unless
the premises ara in astate of disrepair.
Thus, if water penatrates into the building
owing to a defectin the structure, the
covenant will notimpose an obligation
to e dy the dafect unless it has caused
damage: sea Post Office v Aquarius
Properties Led [1987] 1 All ER 1055, Even
then, the obligation to remady the defect
will only arise if that is the only sensible
way to repair the damage: Ravenseft Ledv
Davstone Led [1980] 1 QB 12.

€€ The lesson is that even
a simple covenant such
as the covenant to keep
the property ‘in good
& substantial repair

& condition’ has the
potential to go beyond

In Crédit Suvisse, Lindsay J refused to
apply thesa principles to the covenant
to put and kaep the premises in good
condition. Ha said:"“One cannot
sansibly proosed from ‘no
disrepair, ergo nonead to
repair' to ‘no disrepair,
ergo no nead to put or
keep in the required
condition'” He
said that “all that
isneedad, in
general terms,
totrigger
a need for
activity
under an
obligation
to kezp in
(and put
into) a given
condition
is that the
subject mattar
is out of that
condition®™
Even a brand
naw building
can harbour an
unsuspected defect. If
the l2ssee is the covenantor
the lesses will be obligad
to emedy the defect even if it
doesnot cause damage. Lindsay J put
it thus *..whers, as hers, one has not
arntly the verbs other than ‘repair but a
comtext showing that ‘defects”inexpress
contradistinction to repairs’ are within the
covenant, the great body of law debating
whether a given shortcoming is or is not
arepair oris orisnot aninherent dafect
such that remedying it goes beyvond repair
does not, in my judgment, apphy.”
Mot surprisingly, Slade LT in Post Office
v Aquarius Properties said that “clear
waords are needad to imposs a contractual
obligation on the tanants to rame dy
the defects in the original construction,
at least at a time be fore these have
causad any damage”. However, if the
words are clear the lesses will be stuck
with a liability both unsuspected and
substantial and from which he will darive
no benefit if his leass expires bafore the
work is done.

Aretheare any limits on this liability?
Assume the tenant takes a new office
building for a term of five years and
covenants in the lease to keep the building in
good and substantial repair and condition.
Soon after the grant of the lease , cracks
appearin the walls and, upon imvestigation,
he is advised that the cracks are caused by
defective foundations and that the only

remedy istounderpin at a cost equivalent
to twice the annual rent. Assume also that
the covenant to keep in good condition is
not circumscribed by the word “re pair”, but
imposas a separate obligation onthe enant
to dowhatever is necassary to put and keep
the property in the spaeified condition.

Ttiswellestablished that a covenant to
keep in repair “is not a covenant to give a
differsnt thing from that which the tenant
took when he entered the covenant™ per
Lord Esher MR in Lister v Lane and Nesham
[16592] 2 QB 212. In this regard, works are
not “repair” if they @sultin the whole or
a substantial part of the property being
made different: sea Eyre v McCracken
(2000) 80 P & CR 220. Moreowve T, works
will not be works of repair if they go
bayondwhat a reascnable parson would
contamplate as being within the term
“rapair”: s2e Brew Bros Led v Snax (Ross)
Led [1970] 1 QB 612,

Onthe assumed facts, the tenant
wiould probably escape liability under
the covenant to keep in repair because
the works would involve giving to the
landlord something different from the
subje ct-matter of the demiss, namely a
building with solid foundations comparad
with the building as lat. He might also
agcape liability on the ground that itwas
not within the contemplation of the partiss
that such exte nsive and costly works
should fall within the ambit of repair.

But the question is whether similar
reasoning can apply to the covenant to
kaap tha property in good condition.
Lindsay J in Credit Suisse said nothing
about this but (atp 822C) he l2ft open
the possibility. It is submitted that there
is no obvious mason why similar
reasoning should not apply, although
there may be difficulties if the werding
of the covanant appears clearly to cover
the works in question.

Onthe assumed facts itwould be
unreasonable for the tenant to be burdenad
with liability to underpin the foundations
given that his term is limited to five
years. The landlord would get back a
“diffe enit thing” from the building as let;
or, at any rate, different from the building
contemplated by the parties when the keass
was granted: per Cumming- Bruee LT in
Smedley v Chumiey &Hawke. Moreover, no
reasonable personwould contemplate such
wiorks falling within the covenant.

Howaver, there is potential for a costly
dispute here and a need to examine rhe
covenants for unsuspectad liability before
the lease is signed if such disputes ara to
be avoided. NLJ
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