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Stratford Village Development Partnership

Lord Justice Nugee:

Introduction

1.

This appeal concerns orders known as remediation contribution orders (“RCQOs”)
made by the First-tier Tribunal (“FTT”) under powers conferred by Part 5 of the
Building Safety Act 2022 (“the BSA” or “the Act”). The RCOs require the
Appellants, Stratford Village Development Partnership (“SVDP”) and Get Living plc
(“Get Living”), to pay substantial sums in respect of the costs of remedying fire
safety defects in the external walls of five residential blocks in the East Village Estate
in Stratford in East London. SVDP was the original developer of the estate, and Get
Living is (now) in effect the owner of SVDP.

The RCOs were made on the application of the 1* Respondent, Triathlon Homes LLP
(“Triathlon”). Triathlon is a provider of social housing and has long leasehold
interests in the social housing in the blocks. The management of the estate is the
responsibility of the 2™ Respondent, East Village Management Ltd (“EVML”).
EVML has incurred the cost of engaging contractors to do the work required to
remedy the fire safety defects. But for the BSA, Triathlon would have been liable to
contribute to the costs incurred by EVML through its service charges; but it is
common ground that one of the effects of the BSA is that Triathlon is not liable to
make any such payments. The main effect of the RCOs is to require SVDP and Get
Living to pay to EVML what would have been Triathlon’s share of the costs incurred
by EVML; they also provide for Triathlon to be reimbursed certain costs it had
already paid.

The RCOs were among the first made under the BSA. It had initially been intended
that the applications for them should be heard by the Upper Tribunal (“UT”), and
they were transferred to the UT to be heard by Edwin Johnson J and Martin Rodger
KC, the President and Deputy President respectively of the Lands Chamber of the UT.
But it became clear at the hearing that the UT has no original jurisdiction to make
RCOs (the jurisdiction being conferred by the BSA solely on the FTT), and they
therefore re-transferred the case to the FTT and continued to hear it sitting in their
capacity as judges of the FTT. They concluded that RCOs should be made, for
reasons given in a thorough and careful decision dated 19 January 2024 at [2024]
UKFTT 26 (PC); and that was given effect to by an Order dated 5 March 2024. Their
decision was appealed with their permission to the UT but the UT (Judge Elizabeth
Cooke) agreed at the joint invitation of the parties to dismiss the appeal and grant
permission to appeal to this Court without herself engaging with the substance of the
argument, thereby in effect creating a leapfrog appeal to this Court from the decision
of the FTT. Formally therefore we have before us an appeal from the UT, but there is
no reasoned decision of the UT and in effect we are hearing an appeal from the
detailed decision of the FTT.

This is the second of two appeals to this Court concerning the operation of Part 5 of
the BSA, the other being Adriatic Land 5 Ltd v The Long Leaseholders at Hippersley
Point (“the Adriatic appeal”). The detailed issues in the Adriatic appeal are rather
different, but there is an inevitable overlap in some respects, and by Order dated 14
October 2024 Lewison LJ directed that the Adriatic appeal and this appeal should be
heard sequentially by the same constitution. We therefore heard this appeal directly
after the Adriatic appeal. They do however raise different issues, and we have written
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separate judgments for each appeal.

In this appeal there are two grounds of appeal. By section 124 of the BSA the FTT
may make an RCO if it considers it just and equitable to do so. By Ground 1 the
Appellants contend that the FTT erred in concluding that it was just and equitable to
make the RCOs. By Ground 2 they contend that the FTT erred in concluding that an
RCO can be made in respect of costs incurred before the relevant part of the BSA
came into force on 28 June 2022.

Those appearing before us were as follows:

(D) The Appellants (SVDP and Get Living) were represented by Mr Jonathan
Selby KC and Ms Cecily Crampin.

2) Triathlon was represented by Mr Alexander Nissen KC and Mr Paul Letman.

3) EVML, as explained below, although the intended beneficiary of the RCOs,
was not an applicant for them before the FTT. It was joined as a respondent to
enable it to participate, but until a late stage took no active part in the
proceedings; it was not represented at the hearing before the FTT, although it
did make written submissions through counsel supporting Triathlon’s
applications. Before us it appeared by Mr Timothy Polli KC, and has aligned
itself with Triathlon in resisting the appeal.

4 The Secretary of State for Housing, Communities and Local Government
(“the Secretary of State”), who was permitted to intervene by Order of
Lewison LJ dated 10 September 2024, was represented by Mr Michael
Walsh KC, Ms Camilla Chorfi and Mr Richard Miller.

We have had wide-ranging and well-argued submissions from counsel for all parties.
For the reasons that follow I prefer those for the Respondents and would dismiss the
appeal on both grounds.

The Building Safety Act 2022

8.

It is convenient next to refer to the BSA. We have given an account of the
background to the Act and the relevant provisions of Part 5 in our judgments in
Adriatic, which we are handing down at the same time as our judgments in the present
appeal. I will not repeat it all here, but I can summarise it as follows. The BSA was
Parliament’s main legislative response to the Grenfell Tower tragedy. Much of the
Act was passed to implement the recommendations of the review into building
regulations and fire safety led by Dame Judith Hackitt, and Parts 2 to 4 duly establish
a new regulatory regime for high-rise buildings, improving the focus on safety both at
the design and construction stage and at the stage when buildings are occupied.

Part 5 contains a variety of provisions, including a group of sections headed
“Remediation of certain defects”, consisting originally of sections 116 to 125
(although section 125 has subsequently been repealed). In Adriatic 1 referred to these
sections together with schedule 8 (which contains much of the detail and is given
effect to by section 122) as “the remediation provisions”. The BSA was passed on 28
April 2022 and by section 170(3)(a) the remediation provisions all came into force
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two months later, that is on 28 June 2022. Unlike Parts 2 to 4 which are forward-
looking and set up new regulatory provisions for the future, the remediation
provisions were designed to deal with a one-off problem, referred to as the building
safety crisis, which saw many leaseholders of flats in high-rise blocks facing
unprecedently high, and often unaffordable, service charge bills to pay for the costs of
existing fire safety and structural safety defects in their blocks. As explained in more
detail in Adriatic, a central purpose of the remediation provisions was to provide a
substantial measure of protection against such service charges for leaseholders. These
protections are found in schedule 8 and in most cases are confined to those with
“qualifying leases” — that is where the lessee occupied the flat as their only or
principal home, or owned at most 2 other properties in the UK, on the qualifying date
of 14 February 2022: see sections 119 and 119A.

Paragraph 2 of schedule 8 however contains a more wide-ranging protection, the
effect of which is to relieve any lessee from having to pay via their service charges for
the costs of remedying fire safety defects if the original developer — or an associated
company — is their landlord, or is a superior landlord. It provides as follows:

“No service charge payable for defect for which landlord or associate
responsible

2

(1) This paragraph applies in relation to a lease of any premises in a
relevant building.

(2) No service charge is payable under the lease in respect of a
relevant measure relating to a relevant defect if a relevant landlord

(a) 1isresponsible for the relevant defect, or
(b) is associated with a person responsible for a relevant defect.

(3) For the purposes of this paragraph a person is “responsible for” a
relevant defect if—

(a) in the case of an initial defect, the person was, or was in a
joint venture with, the developer or undertook or
commissioned works relating to the defect;

(b) in any other case, the person undertook or commissioned
works relating to the defect.

(4) In this paragraph—

“developer” means a person who undertook or commissioned the
construction or conversion of the building (or part of the building)
with a view to granting or disposing of interests in the building or
parts of it;

“initial defect” means a defect which is a relevant defect by virtue
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of section 120(3)(a);

“relevant landlord” means the landlord under the lease at the
qualifying time or any superior landlord at that time.”

Subject to certain exceptions, a “relevant building” is “a self-contained building, or
self-contained part of a building, in England that contains at least two dwellings and
(a) is at least 11 metres high, or (b) has at least 5 storeys™: see section 117(2). There
is no dispute that the blocks in the present case are relevant buildings.

There is also no dispute that the fire safety defects in the present case are relevant
defects, and that the proposed works are relevant measures. “Relevant defect” is
defined by section 120(2) to refer to “a defect ... that (a) arises as a result of anything
done (or not done), or anything used (or not used), in connection with relevant works,
and (b) causes a building safety risk”. By section 120(5) and section 120(3)
respectively, “building safety risk” is “a risk to the safety of people in or about the
building arising from (a) the spread of fire, or (b) the collapse of the building or any
part of it”; and “relevant works” means any of the following:

“(a) works relating to the construction or conversion of the building, if
the construction or conversion was completed in the relevant
period;

(b) works undertaken or commissioned by or on behalf of a relevant
landlord or management company, if the works were completed in
the relevant period;

(c) works undertaken after the end of the relevant period to remedy a
relevant defect (including a defect that is a relevant defect by
virtue of this paragraph).”

The “relevant period” is specified as the period of 30 years preceding the coming into
force of section 120 (that is, 28 June 2022): see section 120(3). And “relevant
measure” includes a measure taken to remedy a relevant defect: see paragraph 1 of
schedule 8.

It is common ground that the effect of paragraph 2 of schedule 8 in the present case is
that Triathlon is not liable for service charges related to the remedying of the fire
safety defects. This is because SVDP is the developer (as defined in paragraph 2(4))
and the freehold is held by two property holding companies called Stratford Village
Property Holdings 1 Ltd and Stratford Village Property Holdings 2 Ltd (“SVPH 1”
and “SVPH 2”). SVPH 1 and SVPH 2 are therefore together a superior landlord and
they are associated with SVDP.

Paragraphs 3 to 9 of schedule 8 to the BSA provide protection against service charges
for lessees under qualifying leases, the effect being either that no service charge is
payable in the circumstances variously referred to, or that the lessee’s liability is
capped at a certain amount (the amount of the cap depending on whether the flat is in
Greater London or not, and the value of the lease on 14 February 2022). We have
given a more detailed account in our judgments in Adriatic to which reference can be
made if necessary.
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15. Section 123 empowers the Secretary of State to provide by regulations for the FTT to
make “remediation orders” requiring relevant landlords to remedy defects.

16. Section 124 empowers the FTT to make RCOs. This is the provision with which we
are directly concerned in this appeal. As enacted it provided as follows:

“124 Remediation contribution orders

(1) The First-tier Tribunal may, on the application of an interested
person, make a remediation contribution order in relation to a
relevant building if it considers it just and equitable to do so.

(2) “Remediation contribution order”, in relation to a relevant
building, means an order requiring a specified body corporate or
partnership to make payments to a specified person, for the
purpose of meeting costs incurred or to be incurred in remedying
relevant defects (or specified relevant defects) relating to the
relevant building.

(3) A body corporate or partnership may be specified only if it is—

(a) alandlord under a lease of the relevant building or any part of
it,

(b) aperson who was such a landlord at the qualifying time,
(c) adeveloper in relation to the relevant building, or

(d) a person associated with a person within any of paragraphs (a)
to (c).

(4) An order may—

(a) require the making of payments of a specified amount, or
payments of a reasonable amount in respect of the
remediation of specified relevant defects (or in respect of
specified things done or to be done for the purpose of
remedying relevant defects);

(b) require a payment to be made at a specified time, or to be
made on demand following the occurrence of a specified
event.

(5) In this section—
“associated” : see section 121;

“developer”, in relation to a relevant building, means a person
who undertook or commissioned the construction or conversion of
the building (or part of the building) with a view to granting or
disposing of interests in the building or parts of it;
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“interested person”, in relation to a relevant building, means—
(a) the Secretary of State,
(b) the regulator (as defined by section 2),

(c) alocal authority (as defined by section 30) for the area in
which the relevant building is situated,

(d) a fire and rescue authority (as defined by section 30) for
the area in which the relevant building is situated,

(e) a person with a legal or equitable interest in the relevant
building or any part of it, or

(f) any other person prescribed by regulations made by the
Secretary of State;

“partnership” has the meaning given by section 121;
“relevant building” : see section 117;

“relevant defect” : see section 120;

“specified” means specified in the order.

(6) The Secretary of State may by regulations provide that this section
applies, with or without modifications, in relation to a building
that would, but for section 117(3), be a relevant building.”

The section has since been amended, but we are concerned with it in its original form.

Section 121 of the BSA explains when a partnership or body corporate is “associated”
with another person for the purposes of sections 122 to 124 and schedule 8. It is not
disputed that Get Living is associated with (at least) SVPH 1 and SVPH 2 (the
landlords of the blocks), and hence is within the scope of section 124(3).

Other provisions of the BSA can be briefly noted:

(D) Section 130 empowers the High Court, “if it considers it just and equitable to
do so”, to make an order providing for a body corporate which has been
associated with another body corporate to share a liability which the latter has
incurred under the Defective Premises Act 1972 (“the DPA 1972”) or section
38 of the Building Act 1984 (“the BA 1984”) or as a result of a building
safety risk.

2) Section 135 extended the limitation period for claims under section 1 or 2A of
the DPA 1972 or section 38 of the BA 1984. The practical effect was to
extend the limitation period for historic claims under section 1 of the DPA
1972 from 6 years to 30 years, thus enabling claims to be brought for
buildings completed from 1992 onwards.
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3) Section 149 introduced a new cause of action allowing claims to be made
where cladding products that were defective when manufactured, misleadingly
sold or in breach of regulations have contributed to a building being unfit for
habitation.

There are also regulations made under the BSA. In particular paragraph 12 of
schedule 8 empowers the Secretary of State to make regulations for the recovery from
a relevant landlord of any amount not recoverable under a lease as a result of the
leaseholder protections in schedule 8. Pursuant to this power regulations 3, 4 and 5 of
the Building Safety (Leaseholder Protections) (Information etc.) (England)
Regulations 2022 SI 2022/589, made in July 2022, (“the 2022 Regulations”) enable
landlords who are unable to recover service charges from their tenants as a result of
schedule 8 to the BSA to pass on costs to other landlords.

Regulation 3 of the 2022 Regulations allows a landlord who has paid or is liable to
pay the cost of a relevant measure relating to a relevant defect which, but for
paragraph 2 of schedule 8 to the BSA, would have been payable as a service charge
by a tenant under the lease to recover the cost from the “responsible” landlord(s). By
regulation 3(8), the “responsible” landlord is:

“(a) the person who, at the beginning of 14th February 2022, was the
landlord of the tenant referred to in paragraph (1) or any superior
landlord and was on that date—

(i) responsible for the particular relevant defect to which the
relevant measure relates; or

(i1) associated with a person responsible for that relevant defect;
or

(b) the person who, on or after 14th February 2022, became the owner
of that landlord’s, or superior landlord’s, interest.”

Regulation 4 of the 2022 Regulations allows a landlord who has paid or is liable to
pay the cost of a relevant measure relating to a relevant defect which, but for
paragraph 3 of schedule 8 to the BSA, would have been payable as a service charge
by a tenant under the lease to recover the cost from the “contributing” landlord. By
regulation 4(7), the “contributing” landlord is the person who is “the landlord under
the qualifying lease referred to in paragraph (1) provided that they met the
contribution condition in paragraph 3 of Schedule 8 to the Act on 14th February
2022” or “after 14th February 2022 became the owner of that landlord’s interest”.

Regulation 5 of the 2022 Regulations applies where a landlord has paid or is liable to
pay the cost of a relevant measure relating to a relevant defect which, but for
paragraphs 4 to 9 and 11 of schedule 8 to the BSA, would have been payable as a
service charge by a tenant under the lease. In such a case, each landlord under any
lease in the building is liable to pay a share of the cost.

The scheme of the remediation provisions

23.

Before coming to the facts, it is worth standing back from the detail and considering
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the legislative scheme of these provisions. In my judgment in Adriatic 1 attempted to
identify a number of features that can be discerned from the remediation provisions
taken as a whole (see paragraphs [164] to [175]). As there set out in more detail, they
can be summarised as follows:

(D) If the person responsible for the defect retains an interest in the building (as at
the relevant date, 14 February 2022), they will be likely to have to bear the
costs of remedying it (paragraph 2 of schedule 8, and regulation 3 of the 2022
Regulations).

2) If the lessee has more than a very small portfolio of properties, they get no
further protection (this is the effect of confining the other protections to those
with qualifying leases); conversely if the landlord is part of a well-resourced
corporate group they meet the “contribution condition” and cannot pass on
costs to protected lessees at all (paragraph 3 of schedule 8). In other words
those who are more likely to be able to afford to pay are required to do so.

3) Next there are certain categories of costs (cladding remediation under
paragraph 8 of schedule 8, and legal and other professional costs under
paragraph 9 of schedule 8) which protected lessees do not have to contribute
towards at all.

4 In other cases remediation costs can in principle be passed on to protected
lessees, but subject to a cap on their liability (or a complete exemption from
liability) depending on the value of their flats (paragraphs 4 to 6 of schedule
8).

®)) The inevitable corollary of relieving lessees of their contractual service charge
liabilities is that (unless Government was proposing, which it was not, that the
taxpayer would pick up all the costs) costs will be incurred by whoever is
doing the work (whether landlord or management company) that would
otherwise have been met by the lessees through their service charges but will
now not be. The BSA therefore contains provisions enabling those costs to be
passed on to others. This includes section 124 under which the FTT can make
RCOs where it is just and equitable to do so, and regulations 3, 4 and 5 of the
2022 Regulations.

(6) Whoever ends up bearing the costs is given new rights against those ultimately
responsible, namely (i) by an extended limitation period under the DPA 1972
(section 135 of the BSA) and (ii) by a new cause of action against those
manufacturing or mis-selling cladding products (section 149). In addition the
High Court is given power to make associated companies liable for breaches
of the DPA 1972 (section 130).

As I said in Adriatic, this statutory scheme all flows from the decision to intervene in
the contractual scheme of obligations by protecting leaseholders from the full extent
of their contractual service charge liabilities. Once this decision had been made, it
was necessary not only to define who could benefit from the leaseholder protections,
but also to make provision for the level of protection they would receive; for who
would pick up the costs that were no longer to be met through the service charges; and
for what rights the latter would have to make claims over against others, including

10
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those ultimately responsible.

It is convenient to mention here that after the hearing but before judgment could be
finalised the Supreme Court handed down judgment in another case concerning the
BSA, URS Corporation Ltd v BDW Trading Ltd [2025] UKSC 21 (“URS”). We gave
the parties an opportunity to file further written submissions on any implications of
the decision for the present appeal. URS concerned a different aspect of the BSA,
namely section 135, but the judgments do contain some helpful statements as to the
Act generally, which I will refer to below as appropriate.

The facts — background and corporate structure

26.

27.

28.

29.

30.

The detailed facts are set out by the FTT with great clarity in their decision. For
present purposes I can summarise them more shortly. The appeal concerns five
blocks in East Village at Stratford in East London. The Village was originally
constructed to provide accommodation for 17,000 athletes and officials participating
in the Olympic Games in London in 2012, but it was always intended that after the
Games were over the athletes’ village would be converted to provide housing, and
East Village is now a large permanent residential estate providing nearly 3,000 new
homes, most contained in 66 blocks of between 8 and 12 storeys.

The five blocks with which we are concerned, referred to by the FTT as Blocks A to
E, therefore form only a small part of the estate. They are all in a part of the Village
referred to during its development as Plot N26. Each contains a mix of three-storey
“town houses” or maisonettes and retail units on the lower levels, and flats or
apartments on the upper levels. It was always intended that East Village would
include both affordable housing and market housing and from the start it was an
important design principle that units occupied under different tenures should not be
identifiable by their appearance, nor concentrated in particular areas, but distributed
through the Village, so the blocks contain a mix of different tenures. As elsewhere on
the estate ownership is therefore split between Get Living which specialises in the
private rental market and owns (through subsidiaries) the private rented housing, and
Triathlon which owns the social and affordable housing. In practice this means that
Triathlon has long leasehold interests in each of the five blocks, while Get Living has
such interests in Blocks C to E.

After the right to host the 2012 Games had been awarded to London, the Olympic
Delivery Authority (“the ODA”), a public body, was established in March 2006.

Triathlon is a limited liability partnership of three housing providers, two of them
subsidiaries of much larger registered social housing providers and the third a
property development and investment company which was part of a consortium
selected by the ODA in March 2007 as its private sector development and funding
partner for the development of East Village. Triathlon came into existence with the
intention of purchasing the affordable housing at East Village when the buildings
became available after the 2012 Games.

In 2009 the ODA set up (and thereafter owned) SVDP, a limited partnership
consisting of three corporate partners (one general and two limited), for the sole
purpose of funding and developing East Village for legacy use after its occupation by
the 2012 competitors.

11
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The development of Plot N26 took place pursuant to a Framework Agreement
concluded in June 2009 between SVDP as Developer, SVPH 1 and SVPH 2 as
Landlord, and Triathlon as Tenant. This, supplemented by separate Development
Agreements for each Plot, provided for the construction of the affordable housing at
East Village and the grant of leases to Triathlon of the affordable housing in each
block on completion of post-Games retrofitting works.

SVDP did not carry out the development itself. It entrusted the management of the
project to Lend Lease Development Ltd which in turn commissioned Galliford Try
Construction Ltd as its design and build contractor in respect of Plot N26. It is
however common ground that SVDP is the “developer” of East Village within the
meaning of section 124(5) of the BSA (see paragraph 16 above). The contract
between Lend Lease and Galliford Try was entered into in December 2009, and the
athletes’ accommodation was opened in March 2012.

Meanwhile the ODA was also taking steps for the disposal of East Village after the
Games were over. From September 2010 it conducted a bidding process under which
the successful bidder would acquire the East Village, subject to Triathlon’s interests
in the affordable housing, and so be able to sell or let the other housing (nearly 1,500
units) on the open market. In the event the successful bidder was a joint venture
between the Qatari sovereign wealth fund and a BVI investment fund. The ODA was
prepared to sell either the land itself or SVDP (which was the beneficial owner of the
land) but in the event the purchasers decided to acquire SVDP, and contracted to do
so (through a specially incorporated company called QDD Athletes Village UK Ltd
(“QDDAYV?”)) in August 2011.

In September 2012 after the Games were over the retrofitting of the athletes’
accommodation began. This work was to the interior of the buildings only and did
not change the facades.

The sale of SVDP to QDDAYV was completed on 6 August 2014. There have since
then been various changes in both the corporate structure, and the identity of the
investors who are interested, but the details do not matter. The current owner of
SVDP is (and has been since 2018) Get Living, whose wholly-owned indirect
subsidiaries include QDDAYV, the three corporate partners in SVDP, and the two
property holding companies SVPH 1 and SVPH 2, who hold the freehold on trust for
SVDP.

I should also briefly refer to the position of EVML. EVML was established in 2009
by agreement between SVDP and Triathlon. Its role is to manage the estate. The
current position is that most of the voting rights in EVML are held by either Triathlon
(some 39%) or Get Living (some 58%), with the balance (some 3%) held by private
individuals. Triathlon and Get Living appoint two directors each, and a fifth is
appointed by SVDP.

EVML is contractually responsible for remedying defects in the blocks. But, as found
by the FTT, from the commencement of the BSA (and before that when its provisions
became known) the interests of its two major shareholders diverged, SVDP being the
developer against whom both EVML and Triathlon had rights under the Act, and it

12
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was, the FTT said, hardly surprising that this made taking decisions at board level a
slow and difficult process. Until very late in the day that made it impossible for
EVML to initiate or take part in the proceedings, but eventually the board agreed that
the two Triathlon directors alone should take advice and make decisions in connection
with the proceedings, and EVML, as already referred to, is now supportive of the
RCOs.

Property structure

38. So far as the property interests in the five blocks are concerned the position is as
follows:

(1) The freehold is vested in SVPH 1 and SVPH 2 as trustees for SVDP.

2) Below the freehold is a headlease granted to EVML in November 2016 for a
term of 1000 years (of Plot N26 among other plots). This was inserted above
the leases next mentioned.

3) Below the headlease are long (999 year) leases granted to Triathlon and a
company called QDD EV N26 Ltd respectively.

4) Triathlon has 7 such leases (one for each of Blocks A to D, and three for
Block E). They demise the interior of the social and shared ownership units in
the blocks, amounting to 129 homes in all. Each lease requires payment of a
service charge to EVML in return for services, including the repair and
maintenance of the structure and exterior. Triathlon has granted shared
ownership leases or assured tenancies of the 129 units let to it.

%) In Blocks A and B, all the units are in fact comprised in Triathlon’s leases.
But in Blocks C, D and E, there are other units, amounting to 77 in all, which
are not. These (and the retail units) are the subject of 999 year leases to EV
N26 Ltd (formerly named QDD EV N26 Ltd), and in turn sub-leased for 125
years to a Get Living subsidiary, Get Living London EV N26 Ltd. The leases
provide for service charges to be payable to EVML. Get Living London EV
N26 Ltd has let these units on assured shorthold tenancies at market rents.

The defects

39. The Grenfell Tower tragedy took place on 14 June 2017. It prompted EVML to
review the cladding materials used at East Village. Initial investigations revealed that
some blocks, but not those at Plot N26, used the aluminium composite material

(“ACM”) cladding responsible for the spread of fire at Grenfell Tower. But

publication of Advice Note 14 in December 2018 by the relevant Government

Department (then called the Ministry of Housing, Communities and Local

Government), which was addressed to the owners of high-rise residential buildings

with external wall systems not incorporating ACM, led to further investigations.

40. The position with Plot N26 was not clearly identified until November 2020, but

serious fire safety defects were ultimately discovered in each of the five blocks both
as regards design and construction of the non-ACM cladding adopted for the facades.
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It is not necessary to go into any detail as there is no dispute that the defects are
“relevant defects” for the purposes of the remediation provisions: see paragraph 12
above. In response to the discoveries a waking watch was implemented in November
2020 which remained in place until additional alarm and heat detection systems were
installed as temporary measures.

Applications were made by EVML to the Building Safety Fund (“the Fund”). The
Fund is one of three central government schemes to provide assistance to building
owners to meet the cost of remedying fire risks. In Greater London it is administered
by the Greater London Authority (“the GLA”). In October 2021 the GLA approved
the blocks at Plot N26 as eligible for funding, and in September 2022 the Fund agreed
in principle to fund the majority of the works at East Village; a Pre-tender Support
Agreement was entered into between the GLA and EVML in October 2022.

It took some time for EVML’s board to agree on what works were required but a
contract for remediation works at the five blocks, which involves removing and
replacing the exterior cladding (“the Major Works”), was ultimately entered into in
December 2022 by EVML with Errigal Facades Ltd (“Errigal”) and work started in
April 2023; the FTT said that full remediation was expected to be complete by August
2025. We were provided with a note of the updated position by EVML which
indicated that as at 18 March 2025 works on three of the blocks had completed, and
works on the other two were due to complete on 2 April 2025, ahead of schedule.

In February 2023 it was confirmed that the Fund would cover the costs of the Major
Works and a detailed Grant Funding Agreement was entered into between the
Secretary of State, (then called the Secretary of State for Levelling Up, Housing and
Communities and referred to in the agreement as “DLUHC” — the department is now
known as the Ministry of Housing, Communities and Local Government), the GLA
and EVML on 1 June 2023 (“the Grant Funding Agreement”). It provides for
DLUHC to provide funding up to a maximum sum of some £24.5m. At the time of
the hearing before the FTT a first tranche of over £7m had been received, and a
second of some £10m had been approved for release. The FTT heard some
submissions as to suggested concerns that the Fund might not in the event cover the
entirety of the cost of the Major Works; but it concluded that there was “no good
reason to believe that the remedial works will founder for lack of money, whatever we
decide.” EVML’s Update Note of 18 March 2025 indicated that it had applied to the
Fund for an increase in the amounts payable. The application was partially successful
and the total amount to be provided was increased to some £27.5m, of which over
£26m had been paid to EVML to date.

The applications

44,

It is common ground that none of the costs of the Major Works are recoverable as
service charges from Triathlon (this is the effect of paragraph 2 of schedule 8).
Triathlon’s apportioned share of the expected costs at the time of the hearing before
the FTT was over £16m, although the final sum will not be known until the
completion of the Errigal contract. Triathlon has not paid anything towards these
costs, although, as set out above, its share of the costs is currently being funded by the
Fund (although it seems likely there will be some shortfall). The main purpose of
Triathlon’s applications for RCOs against SVDP and Get Living, which it brought in
December 2022, is to require them to pay its share of the costs of the Major Works to
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EVML.

In addition Triathlon has incurred other costs as a result of the discovery of the
relevant defects; examples include such matters as the original investigations, the
waking watch and installing the temporary fire alarm system. Triathlon also sought
RCOs to cover these costs as well; where it had paid the costs (some before and some
after the BSA came into force), it sought payment to itself by way of reimbursement;
and where it had not paid the costs, it sought an order for payment to EVML. The
sums involved are very much less than the costs of the Major Works: details are given
below.

The FTT heard evidence as to the financial position of SVDP and Get Living. In
summary they concluded that SVDP had (at the end of 2021) a net asset value of over
£12m, but that was underpinned by fixed assets in the form of illiquid real estate
which would take time to sell if that became necessary; its current asset position was
negative and it was only possible for it to prepare its accounts on a going concern
basis due to the continued financial support of Get Living. It would be unable to
comply with an RCO in any significant sum without the support of Get Living. Get
Living on the other hand would be more than able to meet any obligation imposed in
these proceedings: its accounts for 2022 showed that the value of the Group’s
investment property had increased by nearly £300m, and totalled more than £2.6bn.

The FTT’s decision

47.

48.

49.

50.

In their decision of 19 January 2024 the FTT, after an introduction and an account of
the relevant provisions of the BSA, first considered a number of issues of principle.
One of these was whether an RCO can be made in respect of costs incurred before the
commencement of the remediation provisions on 28 June 2022. This question has no
relevance to the RCOs for the Major Works as the Errigal contract was entered into in
December 2022, but does affect some of the more minor costs previously incurred
(and paid) by Triathlon. The FTT concluded that section 124 of the Act does allow
RCOs to be made in respect of costs incurred before 28 June 2022 ([73]). This
conclusion is challenged by Ground 2 of the appeal.

Another issue that was raised was whether a company that was associated with each
of the corporate partners in a limited partnership was also associated with the
partnership itself. In the present case Get Living was accepted to be associated with
each of the corporate partners in SVDP, but there was a dispute as to whether that
meant that it was also associated with SVDP.

The FTT declined to answer this question because in their view it did not matter. It
was accepted that Get Living is an associate of the freeholder (SVPH 1 and SVPH 2)
and of each of the landlords in the relevant chain of title. That meant that it came
within section 124(3)(d) and so could be specified in an RCO. The question whether
it was also an associate of SVDP therefore made no difference to the FTT’s
jurisdiction; and it was not argued on behalf of Get Living that the capacity in which
it might be specified as an associate made any difference in the present case to the
Tribunal’s determination whether it was just and equitable that an order should be
made against it ([124]-[125]). None of that has been challenged before us.

After a careful and detailed account of the facts, the FTT then turned to the question
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whether it was just and equitable to make the RCOs. It was agreed that the qualifying
conditions for making RCOs against both SVDP and Get Living were met, but that
that was not enough; section 124 conferred a discretionary power that should be
exercised having regard to the BSA and all relevant factors ([236]-[237]).

They then considered the factors relied on on each side, discounting some of them as
not carrying much weight ([245]-[263]). They then set out the factors which seemed
to them more important. This conclusion is challenged in Ground 1 of the appeal and
it will be necessary to look at some of their reasoning in more detail below, but in
essence it was as follows:

(1)

2

3)

“4)

)

First, SVDP was the developer. It was the policy of the BSA that primary
responsibility for the cost of remediation should fall on the original developer

([265D.

If it was just and equitable to make an order against SVDP it would also be
just and equitable to make one against Get Living; the obvious purpose behind
the association provisions was to ensure that where a development has been
carried out by a thinly capitalised or insolvent development company a
wealthy parent or other associate could not evade responsibility for meeting
the costs by hiding behind the separate personality of the development
company ([266]).

There was a risk that there would be a shortfall in the funding of the Major
Works by the Fund, but they thought the risk a very modest one. They
therefore gave little weight to the risk that the Major Works would not be
completed without an order; but gave some weight to the possibility that there
might be uncertainty for a time if the Fund refused further help, and that there
might even have to be further tribunal proceedings. That would be
undesirable ([267]).

They then considered what was called the “public purse point”, namely why
not leave the work to be funded by the Fund, allowing EVML to pursue its
remedies against the contractors who built East Village, with SVDP picking
up any shortfall? There was every intention that EVML would bring claims
against Galliford Try, the main contractor. There was however no knowing
how long it would take for a claim to come to trial (liability had already been
disputed by Galliford Try) and no guarantee of how much would be recovered
([269]). “The question is”, they said, “who should fund the work in the
meantime?” ([274]).

On this they said ([273]) that:

“The public interest in securing reimbursement of those funds as
quickly as possible seems to us to point strongly in favour of
making an order.”

And ([270]) that Mr Selby:

“found it difficult to identify a clear and convincing reason why
it would be just and equitable to allow the best part of £20m to
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remain in Get Living’s bank account, earning interest or being
put to account for its benefit, rather than being returned to the
Building Safety Fund where it could be used to remediate other
buildings.”

They said that Mr Selby’s position cut across two of the principal objectives
which section 124 was plainly intended to achieve. First, section 124 and the
regulations contained a hierarchy or cascade of liability which did not include
the taxpayer, such that public funding was a matter of last resort ([278]).
Second, it was plainly the intention of Parliament that an RCO should provide
a route to securing funding without the applicant having to become involved in
or wait on the outcome of other claims, which might involve complex, multi-
handed, expensive and lengthy litigation. If the Fund was left to fund the
works while the claims against Galliford Try were resolved, the respondents
would effectively achieve the very thing which section 124 was intended to
avoid ([279)).

Finally they considered, and rejected, the argument that it was not just and
equitable for RCOs to be made in respect of costs incurred before the
commencement of the remediation provisions on 28 June 2022 ([280]-[283]).

They therefore concluded that it was just and equitable to make the RCOs sought by
Triathlon ([291]). This decision was given effect to by their Order dated 5 March
2024. This provided for the following payments to be made by SVDP and/or Get

Living:

)

2

3)

“4)

)

(6)

Reimbursement to Triathlon of a total of £1,158,358.18 paid by Triathlon to
EVML.

Payment to EVML of £725,019.91 (Triathlon’s share of costs of other
remedial measures to the blocks).

Payment to EVML of £42,418.88 or Triathlon’s share of such other reasonable
amounts incurred by EVML in servicing and decommissioning the temporary
fire alarms.

Payment to EVML of £3,631,766.33 (Triathlon’s share of the amount paid by
EVML to date to Errigal).

Payment to EVML of £11,324,264.11 (Triathlon’s share of the forecast cost of
the remaining Major Works); and Triathlon’s share of such further or other
reasonable amounts as are incurred by EVML in completing the works.

Payment to EVML of £1,075,214.09 (Triathlon’s share of the forecast cost of
professional fees relating to the Major Works); and Triathlon’s share of such
further or other reasonable amounts as are incurred by EVML in respect of
such fees.

The FTT gave permission to appeal to the UT. It was the FTT’s suggestion (and the
parties agreed) that the UT be jointly invited to dismiss the appeal and grant
permission to appeal to this Court without engaging with the substance of the
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arguments, and, as already referred to, this is what happened. By Order dated 7 May
2024 Judge Elizabeth Cooke in the UT formally dismissed the appeal and granted
permission to appeal to this Court.

Grounds of appeal

54.

55.

There are two Grounds of Appeal. Ground 1 is that the FTT erred in concluding that
it was just and equitable to make RCOs against SVDP and Get Living for the costs of
the Major Works (for which EVML has funding from the Fund). It is said that the
FTT erred in 10 separate respects, and had it not done so, it would not have made an
RCO for the costs of the current remediation works; or alternatively it would have
made an RCO on terms that SVDP and Get Living pay for the remediation works
following the outcome of the Galliford Try litigation. I give the details of the 10 sub-
Grounds below.

Ground 2 is that the FTT were wrong to conclude that an RCO could be made in
respect of costs incurred before section 124 of the BSA came into force on 28 June
2022.

Ground 1.1 — an unexpressed presumption

56.

57.

Ground 1.1 is that the FTT wrongly created a presumption (without expressly saying
so) that it is just and equitable to make an RCO against a developer, or indeed any
body corporate or partnership falling within the terms of section 124(3) of the BSA,
who is able to fund the remediation works.

This Ground is based on what the FTT said in two passages, at [265] and [278] of
their decision. Having considered a number of matters that were relied on by the
parties but which appeared to them “merely to provide the context for our decision or
to be matters which do not carry much weight”, they said that they would then deal
with “the factors which seem to us to be more important in determining whether it is
just and equitable to make an order” (at [264]). They continued:

“265.  The first is that SVDP was the developer of East Village. The
policy of the 2022 Act is that primary responsibility for the cost of
remediation should fall on the original developer, and that others who
have a liability to contribute may pass on the costs they incur to the
developer. That policy is most apparent from the LPI Regulations
which give every landlord who has contributed to the cost of relevant
measures the right of recoupment from the responsible landlord
(meaning the person who was, or was in a joint venture with, the
developer or who undertook or commissioned work relating to the
defect — regulation 3(2) and (8), LPI Regulations and paragraph 2(3) of
Schedule 8, 2022 Act). SVDP (or to be strictly accurate, SVPH-1 and
SVPH-2 which hold the freehold on trust for SVDP) is the responsible
landlord in this case and it, and its associates, would therefore be under
an obligation to pay costs of remediation which had been met by other
landlords if they were served with notices under regulation 3. That is
not the route to recovery which is being pursued in these applications,
and section 124 requires us additionally to be satisfied that it is just and
equitable to make an order against SVDP, but the availability of an
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alternative, and unanswerable, route to recovery against its trustees is a
strong indicator that it is likely to be just and equitable for SVDP to be
ordered to pay.”

They then addressed Mr Selby’s argument that the purpose of section 124 was to
ensure that remediation works that were required were carried out without delay — or
as he put it before us, to get the work done — and that in the present case an order was
not needed for that purpose as funding was in place from the Fund and the works were
being done. They rejected that argument on the basis that there was still a question as
to who should fund the works for the time being (the public purse point), and
concluded that Mr Selby had no convincing reason why it would be just and equitable
to allow Get Living to retain the best part of £20m rather than this sum going to the
Fund ([277]), adding: “We say this because Mr Selby KC’s attempts to justify this
result cut across two of the principal objectives which section 124 was plainly
intended to achieve.”

They then continued at [278] as follows:

“278.  First, section 124 contains a list of persons against whom a
remediation contribution order may be made. Section 124, combined
with the LPI Regulations, creates a hierarchy or cascade of liability in
relation to a relevant defect. The taxpayer does not appear in section
124 or in this hierarchy, save in so far as a taxpayer funded entity may
constitute a body corporate or partnership within the terms of section
124(3) or a landlord within the terms of the LPI Regulations. Given
this position, it is difficult to see how it could ever be just and
equitable for a party falling within the terms of section 124(3) and
well able to fund the relevant remediation works to be able to
claim that the works should instead be funded by the public purse.
We do not see that this point loses any of its essential force in
circumstances where it is said that the public purse will eventually be
reimbursed from the fruits of successful litigation against third parties.
Even if we were persuaded that the Building Safety Fund could be
confident of this result on the facts of the present case, and we are not
in a position to be so confident, we do not see why the public purse
should act as interim funder and underwriter of the risk of failure,
while claims against third parties wend their way to a conclusion. We
agree with a point made by Mr Nissen KC in opening, which is that
public funding is a matter of last resort, and should not be seen as a
primary source of funding where other parties, within the scope of
section 124, are available as sources of funding.” (emphasis added).

Mr Selby relies on the sentence I have highlighted from [278] and submits that in
effect the FTT has created a presumption that an RCO should be made against a
developer with means. He accepts that it is of course relevant, as the FTT said in
[265], that SVDP was the developer; but he said that it was not determinative. And
the FTT had in any event gone further than simply confine what it said in [278] to
developers but had referred to “a party falling within section 124(3)”, which was
much wider than developers.

I do not accept this submission. The FTT were I think making two different points in
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[265] and [278]. The point they were making in [265] was that the policy of the Act
was to place primary responsibility on the developer. I did not understand Mr Selby
to dispute that as a general proposition: he accepted that in a simple case where the
only parties were lessees, their landlord and a developer, the developer sits at the top
of the hierarchy. This policy can be clearly seen from the Act where (i) if a developer
retains an interest in the building no service charges are payable by any lessee
(paragraph 2 of schedule 8) and (ii) if another landlord is in those circumstances liable
for costs which they cannot recover through the service charge, they can pass the
costs on to the developer by serving notices under regulation 3 of the 2022
Regulations (see paragraph 20 above). It may be noted that in URS the Supreme
Court accepted that a central purpose of the Act was to hold those responsible for
building safety defects accountable: see at [104] and [106] per Lord Hamblen and
Lord Burrows, and at [274] per Lord Leggatt.

The point the FTT were making in [278] is a slightly different one. Here they were
considering the public purse point, namely whether the works should be funded by
Get Living or the Fund pending any recovery from Galliford Try, and the point they
were making was that as between public funding and those listed in section 124 as
potential contributors to the cost of works, public funding was to be seen as a matter
of last resort.

Again [ think they were justified in making this point. Indeed Mr Selby accepted that
he could not quarrel with the proposition that as between those connected to the
building and the taxpayer, those who were connected to the building and could afford
to pay should do so rather than expect the taxpayer to do so.

In those circumstances I do not see what is left of this Ground. In the present case
SVDP as developer was “responsible for the relevant defect” within the meaning of
paragraph 2 of schedule 8 (and SVPH 1 and SVPH 2 were associated with SVDP)
with the result that no service charges were payable to EVML. EVML has no other
income; as Mr Polli pointed out, it is a management company with a right to only
peppercorn rents and does not otherwise trade. But it is still liable to carry out the
works, and these still need to be funded. Since the Act has taken away EVML’s
contractual right to look to the service charges for such funding, the Act, as one would
expect, puts in place mechanisms to enable the costs to be passed on to others. One of
those mechanisms is section 124 under which the costs can in an appropriate case be
passed on to the developer or other landlords. It is true that Government has also
made available public funding in the shape of the Fund, but there is no reason to think
that this was intended to displace the provisions of the Act which regulate which
parties with a connection to the building should, if able to, contribute to the cost. In
those circumstances I think the FTT were entirely justified in concluding that as
between SVDP and Get Living on the one hand and the public purse on the other, it
was difficult to see why the public should fund the works in the interim rather than the
developer and its associates who continue to own the buildings and who can (in the
case of Get Living) well afford to fund the works.

I do not think it is necessary to consider whether the FTT were right to say that it was
difficult to see how it could “ever” be just and equitable for “a party falling within the
terms of section 124(3) and well able to fund the relevant works” to be able to claim
that the works should instead be funded by the public purse. In saying that, they were
expressing themselves rather more widely than was needed for the present case, and
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there may indeed be cases where it would not be just and equitable to make an RCO
against those within section 124(3), even if the result was to leave the costs to be
funded by the public. Those who can be required to contribute by means of an RCO
include (by section 124(3)(d)) associates of the developer (or of a landlord), and the
effect of section 121(5)(a) is that a body corporate is associated with another body
corporate if at any time in the relevant period (the 5 years before the qualifying time
of 14 February 2022) a person was a director of both of them. Suppose a case where
a director of a landlord was also a director of other companies which have no other
connection with the landlord or its group; such companies might have had nothing to
do with the development and be engaged in entirely different businesses, or might
include a charitable company to which the director had given his time voluntarily. It
is not obvious that it would always be just and equitable to make RCOs against such
associated companies even if the effect of refusing to do so was to leave the costs to
be borne by the public. So the FTT may have gone too far in what they said. But
none of that affects their decision in the present case.

In those circumstances I would dismiss this Ground of appeal.

Ground 1.2 — passing on costs to developers

67.

68.

69.

Ground 1.2 is that the FTT wrongly found that the policy of the BSA is that primary
responsibility for the cost of remediation works should fall on the original developer,
and that others may pass on the costs they incur to the developer, and that such a
policy is most apparent from the LPI Regulations.

This is another criticism of the FTT’s decision at [265] which I have set out above.
The point that Mr Selby made is that regulation 3 of the 2022 Regulations only
applies to allocate costs as between landlords: it enables a landlord who has paid, or is
liable to pay, the costs of relevant works, but is precluded by paragraph 2 of schedule
8 from recovering the costs through the service charge, to pass on the costs to “the
responsible landlord”. To be the responsible landlord a person must have been either
the landlord or any superior landlord at 14 February 2022 and either itself responsible
for the relevant defect in question, or associated with a person responsible for that
defect; or have since 14 February 2022 become the owner of that landlord’s interest
(see paragraph 20 above). Regulation 3 imposes no liability on those who are not
(and were not) landlords. In the present case neither SVDP nor Get Living is a
landlord and they could not be made liable under regulation 3, nor indeed could
Triathlon have applied under regulation 3 as Triathlon have not paid and are not liable
to pay the costs (at any rate of the Major Works).

All of that is true, but I do not see that it undermines the reasoning of the FTT. The
point they were making is that the policy of the Act is that primary responsibility for
the costs should fall on the original developer. As I have already said I did not
understand Mr Selby to dispute this as a general proposition, and it has now been
endorsed by the Supreme Court in URS. The FTT referred to regulation 3 of the 2022
Regulations as giving a clear indication of that policy. I think they were justified in
doing so. The effect of paragraph 2 of schedule 8 and regulation 3 taken together is
that where the original developer (or its associate) retains (or retained as at 14
February 2022) an interest in the building in question, lessees do not have to pay the
service charges, and any other landlord who ends up bearing the cost as a result can
pass that liability to the landlord-developer or the landlord that is an associate of the
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developer. That, unlike section 124, is not a discretionary matter: regulation 3(2)
provides that where the regulation applies the responsible landlord “is liable to pay”
(and where there are two or more persons who are responsible landlords, each “is
jointly and severally liable” for the remediation amount). Recovery is triggered by
the claiming landlord simply serving a notice specifying the amount (regulation 3(3)).
The recipient of a notice may appeal to the FTT but only on very limited grounds,
namely that the remediation amount does not represent the cost of the relevant
measure, or that the recipient is not a responsible landlord (regulation 3(5) and (6)).

That does to my mind provide, as the FTT said, a clear illustration of the policy that
costs should fall on the original developer. I do not think that it matters that Triathlon
could not itself have invoked regulation 3; the point the FTT made was that EVML
(which is a landlord and has incurred costs) could have done so. Nor do I think it
matters that regulation 3 only permits claims to be made against other landlords and
neither Get Living nor SVDP was itself another landlord. There is no reason to think
that the FTT overlooked this point. As they say, strictly speaking SVDP is not a
responsible landlord as it is not a landlord at all, but SVPH 1 and SVPH 2, which hold
the freehold on trust for SVDP, are responsible landlords. They are the superior
landlord and are associated with a person responsible for the defect, namely SVDP.
On the face of it the FTT were right to say that regulation 3 appears to give an
alternative, and unanswerable, claim against SVDP’s trustees (that is by EVML rather
than Triathlon). We were told that EVML has now served such notices but they are
under challenge, and although we were not given the details of the challenge, I do not
mean to prejudge anything that may be raised in that respect; but whatever the
particular issues on the facts I see no reason to doubt that the FTT were right to say
that in principle EVML could bring such a claim.

On that basis I also agree with the FTT that the fact that the costs could in principle be
claimed from SVDP’s trustees (and hence, by being enforced against the assets held
on trust for SVDP, effectively against SVDP itself) was a factor of considerable
weight in deciding whether it would be just and equitable to make an RCO against
SVDP.

Nor does it matter for these purposes that Get Living could not itself have been made
liable under regulation 3. The reasoning of the FTT was (i) it is prima facie just and
equitable to make an RCO against SVDP as developer (at [265]) and (ii) if that is so,
it is also just and equitable to make an RCO against Get Living (at [266]). They
explained their reasoning for the latter conclusion as follows:

“266. ... The obvious purpose behind the association provisions is to

ensure that where a development has been carried out by a thinly
capitalized or insolvent development company, a wealthy parent
company or other wealthy entity which is caught by the association
provisions cannot evade responsibility for meeting the cost of
remedying the relevant defects by hiding behind the separate
personality of the development company. It seems to us that the
situation of SVDP, with its relatively precarious financial position and
its dependence for financial support upon Get Living, its wealthy
parent, constitutes precisely the sort of circumstances at which these
association provisions are targeted.”
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73. That reasoning, as can be seen, has nothing to do with the scope of regulation 3; and
the fact that Get Living could not itself have been pursued under regulation 3 does not
affect the cogency of the FTT’s analysis.

74.  Iwould therefore dismiss this Ground of appeal.
Ground 1.3 — Triathlon’s motivation

75.  Ground 1.3 is that the FTT erred in finding that it was not necessary to consider the
motive or the identity of the applicant for an RCO or the basis of the applicant’s
eligibility.

76. This is aimed at two passages from the FTT’s decision, at [246] and [271], as follows:

“246.  We do not think it is relevant to the exercise of our discretion
to draw conclusions about Triathlon’s motivation in bringing these
applications. Triathlon directors who gave evidence stressed the
importance to them of ensuring the safety of the leaseholders and
complying with Triathlon’s responsibility to the Homes and
Community Agency to maintain standards of building safety. The
respondents suggested that the real motivation was to ensure that
Triathlon was not called on to meet any of the cost of remediation
itself. It was not suggested that that was an improper motive, nor
could it have been, and no doubt it is part of Triathlon’s thinking. In
the absence of any submission that Triathlon was acting out of malice
towards the respondents or some other motivation which might be said
to taint its case, we do not need to make any findings about why it
seeks these orders. Parliament has made them available and Triathlon
is entitled to take advantage of them.”

And:

“271.  The first point Mr Selby KC made was that the application
would have been stronger if it had been made by the Secretary of State
or the GLA, and was weakened by the fact that Triathlon’s only real
interest was in protecting itself from having to pay for remediation,
rather than protecting the public purse. That was clear from the form
of the order it sought, covering only its share of the costs of
remediation. We have already said that we do not think the motivation
of an applicant will usually be of much significance and nor do we
think it matters much who the applicant is. Any eligible applicant
coming within section 124(5) will have an interest in the building or an
interest or responsibility for building safety and we do not see why the
basis of their eligibility should be significant.”

77.  Mr Selby said that the motive of the applicant was a relevant factor. The Act provided
that an application under section 124 could be made by an “interested person” which
itself suggested that the applicant’s interest in the order was a relevant consideration;
in exercising the statutory discretion the FTT had to balance the interests of the
parties; the FTT should not make an order without understanding why it was being
asked for; and to avoid an infringement of the respondent’s rights under Article 1 of
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the First Protocol to the European Convention on Human Rights it was necessary to
identify the aims sought to be achieved.

But I consider that the FTT were right that it was not necessary for them to resolve
any issues as to Triathlon’s motivation. In general parties who have legal rights or
remedies are entitled to pursue them without having to explain why they have decided
to do so, and a litigant’s subjective reasons for litigating (save in the unusual case
where a litigant is acting out of malice or the like) are usually irrelevant to the merits
of its claim. What may be relevant is whether an applicant has a legitimate interest in
pursuing an application, but here I do not think there is any difficulty. There is no
dispute that Triathlon is an interested party as defined; it is the owner of long
leasehold interests in the blocks; it is the landlord of a large number of occupying
tenants and naturally concerned for the safety of its residents; and it undoubtedly has
an interest in the defects being remedied efficiently and effectively. In those
circumstances it does not seem very surprising that it should also have an interest in
how the works were to be funded.

What makes the application somewhat unusual is that the obvious applicant for RCOs
would normally have been EVML. Mr Selby accepted that if EVML had itself
applied, it would have been very difficult to query its motive for doing so. But, as
already explained, EVML found it difficult to make decisions due to the divergent
interests of its shareholders and directors; and in those circumstances it is
understandable that Triathlon might think it appropriate to take the initiative. As Mr
Nissen put it, the reasons for Triathlon doing so were as plain as a pikestaff: the
disagreements at board level of EVML had led to delays in doing the works due to
significant disagreements about the scope of the works to be done and the like, and
Triathlon had an interest in doing what it could to ensure the smooth completion of
the works. It could legitimately form the view that securing funding from Get Living
(and hence reducing EVML’s dependence on funding from the Fund) would assist in
that objective.

As to the identity of the applicant, again I think the FTT were right. Triathlon
undoubtedly had standing to apply for an RCO. An RCO is an order that the
respondent make payments to a specified person for the purpose of meeting costs
incurred or to be incurred in remedying relevant defects (see section 124(2)), and here
Triathlon of course sought payment by SVDP to EVML for that purpose. The
question for the FTT was whether that order should be made; and that depended on
whether it was just and equitable to do so. The fact that it was Triathlon, rather than
EVML, or the Secretary of State, who sought the order did not change the nature of
the order sought; and I do not think it changed the answer to the question whether it
was just and equitable to make such an order. Mr Selby said that the RCO was not
needed as the works were being done; they were being funded; the FTT concluded
that “with the support of the Fund there is no good reason to believe that the remedial
works will founder for lack of money, whatever we decide” (at [215]); and further
concluded that there was only a very modest risk of a funding shortfall (at [268]). In
those circumstances Mr Selby said that the RCO was not needed to fulfil any of the
statutory objectives which he identified as being (i) to ensure that remedial works
were carried out; (ii) to protect leaseholders from excessive service charges; and (iii)
to ensure the safety of residents.

Those submissions address the substantive question whether it was just and equitable
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to make an RCO in those circumstances at all. But for present purposes the
significance of the submission is that it illustrates that none of those matters is
affected by the fact that the applicant for the RCO was Triathlon. Exactly the same
considerations would apply whether the application had been brought by EVML or by
Triathlon. The substantive question was whether Get Living should be ordered to
make payments to EVML; I agree with the FTT that in the circumstances of the
present case, the answer to that question does not depend on who the applicant was, or
the basis on which Triathlon was eligible to apply.

I would therefore dismiss this Ground of appeal.

Grounds 1.4 and 1.10 — the public purse

83.

84.

85.

86.

87.

Ground 1.4 is that the FTT erred in finding that the public purse would be the
underwriter of the risk of failure if not reimbursed from the fruits of litigation against
third parties, and wrongly found that if the Fund was left to fund the works while the
claims against Galliford Try are resolved, an applicant for an RCO would have to
become involved in, or wait upon, other claims.

Ground 1.10 is that the FTT erred in concluding that public funding is a matter of last
resort. Mr Selby argued both Grounds together.

Ground 1.4 is based on what the FTT said in their decision at [278]-[279], and
Ground 1.10 on [278]. I have set out [278] at paragraph 59 above. The FTT
continued at [279]:

“279.  Second, as we have already noted, it was plainly the intention
of Parliament that an application for a remediation contribution order
should provide a route to securing funding for remediation works
without the applicant having to become involved in, or to wait upon
the outcome of other claims arising out of the relevant defects, which
might involve complex, multi-handed, expensive and lengthy
litigation. If the Building Safety Fund was left to fund the works while
the claims against Galliford Try are resolved, the respondents would
effectively achieve the very thing which, as it seems to us, section 124
is intended to avoid.”

In oral argument Mr Selby advanced a number of reasons why it was wrong to use an
RCO in effect to reimburse the public purse. He said that at [270] and [277] the FTT
had posed the question whether there was any reason why it would be just and
equitable to allow the best part of £20m to remain in Get Living’s bank account rather
than be returned to the Fund where it could be used to remediate other buildings.
That, he suggested, was the wrong question; what the FTT should have asked
themselves is why it would be just and equitable to require Get Living to pay the best
part of £20m, something that required a compelling reason. He said that it was wrong
to characterise the Fund as a last resort — the provisions of the Act and the
establishment of the Fund were both part of the legislative and non-legislative
measures to deal with the building safety crisis; and he submitted that RCOs should
only be made if the funding agreement was not working adequately.

I do not accept these submissions. They are in effect a repeat of the point made to the
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FTT that no RCOs were needed as the works were being adequately funded and were
being carried out. But this is I think to take too narrow a view of the statutory
purposes of the Act. I accept that one of those purposes is to ensure that works that
are required are actually done. But another purpose is to deal with the “who pays”
question, and as set out above, the Act provides a complex set of answers to this
question with a number of facets. The starting point is the protection for leaseholders.
One of these (and the most far-reaching) is that provided by paragraph 2 of schedule 8
which applies to all leaseholders (not just qualifying leaseholders) and exempts them
from service charges for relevant costs where the developer or its associates retain an
interest in the building. As I have sought to explain, that necessarily requires the Act
to make provision as to how the costs which would otherwise have fallen on the
leaseholders should be borne. It does this through a number of mechanisms including
section 124. But the Act does not itself contemplate that taxpayer funding in the
shape of the Fund (and other taxpayer-funded initiatives) will provide the solution to
the problem. Instead it provides for costs to be allocated between those who have
relevant connections to the building. As the FTT said, one discernible principle is that
a developer responsible for the defect who retains an interest in the building should
stand at the top of the hierarchy or cascade of those who will pick up the costs.

Given this, I think the FTT were right to say that the Fund is to be characterised as a
last resort. It does not take its place in the hierarchy of those whom the Act
contemplates as potential funders of the costs which the leaseholders are relieved
from meeting: it stands outside the Act (and in fact pre-dates it). If the mechanisms in
the Act can be operated, then I think the FTT were right to consider that they should
be, despite the fact that funding was being provided through the Fund. In practical
terms that means that if the FTT concluded, as it did, that it was prima facie just and
equitable for SVDP as developer and Get Living as an associate to pay what would
otherwise have been Triathlon’s share of the costs, then it was not a reason not to
make an RCO that the works were being funded by the Fund. That way of looking at
it explains why at [270] and [277] the FTT posed the question in terms of whether
there was any clear and convincing reason why the best part of £20m should remain
in Get Living’s bank account rather than be repaid to the Fund: by that stage of their
analysis they had already said at [266] that they were “provisionally minded” that it
was just and equitable to make an RCO against SVDP because it was the developer,
and hence also against Get Living. So the question was naturally posed as to whether
the fact that the Fund was funding the works constituted a good reason not to give
effect to their provisional conclusion. It does not betray any failure to ask the right
overall question.

Seen in that light, none of the other points made by Mr Selby seem to me sufficient to
displace the FTT’s conclusion that there was no good reason not to make the RCO,
and that it should therefore be made. The fact that it was not needed to fund the work
as the funding by the Fund was working perfectly well is no answer if the position is,
as the FTT (rightly in my view) concluded that it was, that the policy of the Act was
that primary responsibility should fall on a developer in the position of SVDP (and
hence on Get Living). Why should the public continue to fund remediation works
when the developer and associated companies are available and able to pay? That is
the question considered in detail by the FTT at [269]-[279], and they expressed their
overall conclusion at [276] as follows:
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“276.  None of these points [ie those advanced by Mr Selby] seem to
us to provide a good reason why the respondents should not now be the
subject of a remediation contribution order, or a justification as to why
the works should be funded at public expense.”

I consider that to be a conclusion that was undoubtedly open to them, and that cannot
be faulted.

There remain three specific points raised by Mr Selby. One is that it was wrong for
the FTT at [278] to refer to the Fund as being the “underwriter of the risk of failure”.
Mr Selby said that the risk of failure of EVML’s claims against Galliford Try could
have been catered for by either making no order with liberty to apply for an RCO in
the future, or by making RCOs requiring SVDP and Get Living to pay any shortfall
following the conclusion of the claim against Galliford Try. It is not clear to what
extent these possibilities were advanced below, but in any event I think this criticism
is misplaced. The FTT when referring to the Fund as the underwriter of risk of failure
must have had in mind the case where no RCO was made at all. But, more
significantly, even if that risk could have been mitigated as suggested by Mr Selby, it
does not answer the main point made by the FTT in this passage which is that they did
not see “why the public purse should act as interim funder ..., while claims against
third parties wend their way to a conclusion”. Neither of his suggested mechanisms
addresses this question.

Second, Mr Selby took issue with the FTT’s statement at [279] that if the Fund were
left to fund the works pending the litigation against Galliford Try it would achieve the
very thing that section 124 was intended to avoid. Mr Selby said that this was wrong
because in the present case the works were being funded, and carried out, and so there
was no need for EVML to await the outcome of the Galliford Try litigation before
funding was provided. I think this misunderstands the point the FTT were making.
This was that section 124 contemplated that RCOs could be made at an early stage
without the applicant having to wait on the outcome of other claims. In effect
Mr Selby’s point therefore collapses into the same point that I have already addressed,
namely that RCOs are not needed when the necessary works are being funded by the
Fund.

Third, Mr Selby said that on the facts of this case the development of East Village
was a public project, developed by SVDP which was originally owned by the ODA;
when SVDP was sold the capital value went to the public in the shape of the ODA.
So it was right for the public to share in the costs by providing the forward funding.
This point also arises under Ground 1.8, and it is more convenient to consider it there.

I would therefore dismiss these Grounds of Appeal.

Ground 1.5 — pursuing other claims

94.

95.

Ground 1.5 is that the FTT erred in holding that there was nothing unfair in Triathlon
taking advantage of its ability to apply for an RCO instead of pursuing other claims or
potential claims available to it.

This is a reference to the FTT’s decision at [261]-[262] where they said:
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“261. ...The ability to make a claim for a remediation contribution
order under section 124 is a new and independent remedy, which is
essentially non-fault based. @ The remedy has been created by
Parliament as an alternative to other fault-based claims which a party
may be entitled to make in relation to relevant defects. It seems clear
to us that Parliament did not intend that the availability of other claims
or potential claims should either disqualify an applicant from making a
claim for a remediation contribution order or delay the making of that
claim. It also seems clear to us that Parliament intended that an
application for a remediation contribution order should provide a route
to securing funding for remediation works without the applicant having
to become involved in, or to wait upon the outcome of other claims
arising out of the relevant defects, which might involve complex,
multi-handed, expensive and lengthy litigation. By the same token, and
concentrating on the question of what is just and equitable, we can see
nothing unfair in making remediation contribution orders on the
applications, without requiring Triathlon to hazard the pursuit of other
claims which it may have.

262.  The same reasoning applies to the argument that Triathlon
should follow the contractual route constituted by the network of
agreements relating to the sale and development of East Village and, in
particular, to the argument that Triathlon should respect the agreement
constituted by clause 7 of the Members Agreement. The 2022 Act, and
its creation of the independent remedy of a remediation contribution
order postdates all of this. The same applies to the new legislative
restrictions which now operate on EVML’s ability to fund the remedial
works by the service charge. Parties cannot contract out of this new
statutory regime. In all these circumstances we see nothing unfair in
Triathlon taking advantage of the ability which it has been given to act
independently of the network of contractual provisions relied upon by
the respondents, or in our making remediation contribution orders on
the applications.”

This is a short point. Mr Selby said that the FTT were wrong to say that Triathlon
should not have been required to pursue other claims first, in circumstances where the
works were being funded and were under way. Before the Act, the remedies available
to leaseholders would have been to claim against SVDP; SVDP could then bring in
Galliford Try, and Galliford Try could bring in any others responsible such as
architects and contractors. The availability of an RCO under the Act cuts through that
process. That is understandable where an RCO is needed to get the funding in place
to get the work done. But if the work is already being funded and underway, an RCO
is not necessary, and the mischief is that neither SVDP nor Get Living can join
Galliford Try into the proceedings before the FTT.

I do not think this Ground really raises any separate point from those already
considered. It is true that the works are already being funded and under way, but that
funding is at public expense and the effective question is who should provide interim
funding while claims against third parties are pursued. For the reasons already given,
I think the FTT were entitled to conclude that the policy of the Act was that the costs
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of remediation should primarily fall on developers; that this was not intended to await
the outcome of other claims but to be available from the outset; and that there was no
good reason why interim funding should be at public expense if there were a
developer against whom it would otherwise be just and equitable to make an RCO.
That conclusion necessarily involves the funding being provided by SVDP and Get
Living while claims against third parties are outstanding, but such funding has to be
provided either by the public purse or by them at a stage when the third party claims
are unresolved, and as already discussed the FTT were entitled to conclude that the
interim funding should be provided by Get Living rather than the Fund.

In those circumstances I do not think that this Ground really raises any separate issue,
and I would dismiss it.

Ground 1.6 — the context of the applications to the Fund

99.

100.

101.

102.

Ground 1.6 is that the FTT failed to take into account that the applications to the Fund
had been made at Triathlon’s request, that the scope of remedial works that were
being undertaken was the only scope that met the requirements of the Fund, and that
the parties were working on the basis that the remedial works would be funded
through the Fund.

Mr Selby relied on the following facts (all set out in the FTT’s decision). First, the
application to the Fund by EVML was made at Triathlon’s request ([191]). Second
there was initially disagreement between Get Living and Triathlon as to the
appropriate remediation scheme. A number of schemes were considered but only the
most comprehensive option would be eligible for funding from the Fund. Get Living
wished to investigate less expensive options, not least because under UK domestic
regulations introduced to replace EU state aid rules the support available from the
Fund for Get Living was capped; Triathlon was consistently opposed to any scheme
less than complete remediation. By June 2022 Get Living had however agreed to
comprehensive remediation of all the blocks, among other things because a change to
the state aid rules meant that Get Living could benefit equally from the Fund ([194]-
[198]). The parties then worked together to secure the funding from the Fund, which
led to the Fund approving pre-tender support in August 2022, and confirming in
February 2023 that it would cover the costs of the Major Works ([201]-[206]).

Mr Selby said that in these circumstances it was something of a “kick in the teeth” for
Triathlon to have applied for RCOs against SVDP and Get Living. The FTT had
given no consideration to these matters when considering whether to make the orders.
It was wrong not to do so: when the issue was whether the public purse should be the
forward funder of the works, it must be relevant that it was the applicant Triathlon
that had caused the public funding to be applied for in the first place.

We were shown the transcript from the hearing below which shows that although
Mr Selby did make this point, he did so very briefly and quite lightly, simply saying
that:

“a reason against the public purse argument is that the parties were
always working on the basis that the remedial works would be funded
through the BSF. And that culpable contractors, such as Galliford Try,
would be pursued. And that is clear from the lengthy discussion in
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cross-examination with Mr Lipton of events between 2021 and 2023.”

It is true that the FTT does not in its decision deal with this submission separately, but
it is not incumbent on a tribunal to examine in its decision every point made by
counsel, and I am not surprised that the FTT did not think it necessary in the
circumstances to say anything about this argument. The fact that all parties were
ultimately in agreement that EVML should apply to the Fund, and that this was
successfully done with the co-operation of both Get Living and Triathlon, does not by
itself tell one anything much about whether, when an application for an RCO is made,
the works should continue to be funded at public expense rather than by the developer
(SVDP) and its parent (Get Living) against whom an RCO would otherwise be just
and equitable. It is not as if it is suggested that Triathlon ever promised not to apply
for an RCO, or had estopped itself from doing so.

I think the real question is whether there is anything inconsistent in Triathlon on the
one hand pressing for EVML to obtain public funding, and on the other then seeking
an order that SVDP and Get Living cover what would have been Triathlon’s share of
the costs.

EVML, as already referred to, had no other income to cover the cost of the works and
once its right to look to the service charges had been taken away by the BSA, it made
obvious sense to secure funding if possible as its directors could not properly place
the contracts without being comfortable that they would be funded. In those
circumstances I do not think that Triathlon (or more precisely the Triathlon directors
on the board of EVML) by applying for public funding were precluding themselves
from later pressing for Get Living to pay Triathlon’s share of costs and seeking RCOs
to that effect. Once that had been done the question for the FTT was whether there
was any need for RCOs given that the works were under way and being funded, or as
they put it at [269]:

“269.  If the funding of the Major Works is subject to only a small
shadow of doubt, and if they will properly remedy the defects (as we
are sure they will) what reason is there for making an order at this
stage? Why not leave the work to be funded by the Building Safety
Fund and allow EVML to pursue its contractual remedies against the
contractors who built East Village, with SVDP then picking up any
shortfall? In short, why shouldn’t the costs of remediation be borne for
the time being by the public?”

That (the public purse point) was a point that they undoubtedly did consider fully, and
I do not think that they can be criticised for not taking into account as part of that
consideration the fact that Triathlon and Get Living had co-operated in securing the
public funding in the first place. That could not really help to answer the public purse
point; it merely provided the setting for the question to arise.

I would therefore dismiss this Ground of appeal.

Ground 1.7 — No expectation by the Fund

107.

Ground 1.7 is that the FTT failed to take into account that the funding from the Fund
was provided irrespective of the position under the BSA, such that the public
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authorities do not expect SVDP and Get Living to provide the forward funding.
It is based on what the FTT said at [273] as follows:

“273.  Next Mr Selby KC referred to the fact that funds had been
secured from the Building Safety Fund after the commencement of the
Act and confirmed and disbursed after these applications had been
commenced. There was no evidence to suggest that the Fund expected
Get Living to forward fund the work or that its continuing support was
dependent on the outcome of these applications. Mr Selby went
further and suggested that the Grant Funding Agreement prohibited
EVML from pursuing claims against Get Living, as an associate of a
leaseholder (an optimistic interpretation of the Agreement where Get
Living is also an associate of the developer). The Fund was also
meeting the remediation costs of 33 other buildings at East Village.
Those points seem to us at best to be neutral, but did serve also to
highlight the scale of the public resources being committed to
remediation. The public interest in securing reimbursement of those
funds as quickly as possible seems to us to point strongly in favour of
making an order. ”

(The argument that the Grant Funding Agreement in fact prohibits EVML from
pursuing claims against Get Living is the subject of Ground 1.9, which I consider
below.)

Mr Selby said that it was not the role of the FTT to second-guess the public interest in
circumstances where public bodies (in particular DLUHC and the GLA) have already
made a funding decision in the public interest and there is not (and could not be) any
public law challenge to that decision. He also suggested that the public interest is not
as clear-cut as the FTT suggests in [273]. There is for example also a national
housing shortage, and it is a political decision as to how hard developers and investors
are pushed to rectify fire safety defects in circumstances where they are also needed to
invest capital for new housing. In those circumstances the willingness of DLUHC
and the GLA to grant funding on the terms they did should not have been treated as a
neutral factor but as a factor in favour of refusing the application.

I do not accept this submission. I think the FTT were entitled to regard this factor as a
neutral one. The funding provided by the Fund is not an out-and-out grant: the Grant
Funding Agreement, which we were told is in a standard form, by clause 5.4.1
requires the applicant (here EVML) to use all reasonable endeavours to pursue claims
as follows:

“Save where there has been an assignment under Clause 5.4.4, the
Applicant shall use all reasonable endeavours to pursue reasonable
remedies available to it in respect of the Unsafe Non-ACM Cladding
on any Building (including, without limitation, any claims against
insurers, any relevant contractors and/or manufacturers and/or
warranty providers responsible for the manufacture and/ or installation
of the Unsafe Non-ACM Cladding and/or with any liability in relation
to the Building) ("Non-ACM Remedies').”
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By clause 5.4.3 the Applicant is required promptly to pay over any net monies
recovered in the next 12 years from such claims to DLUHC or the GLA (so far as
attributable to the matters funded by the Fund). In reply Mr Selby accepted that the
obligation under clause 5.4 could include applying for an RCO in an appropriate case.

That illustrates that there is, as one would expect, a public interest in the Fund being
reimbursed if and when claims against others are successfully made. In other words it
is only intended as temporary funding pending recovery from those who can be made
legally liable. Although there is what may appear to be a generous 12 year period,
this is explicable by the fact that such litigation may be long and complex; it does not
affect the fact that the Applicant is under an obligation to pursue claims, to notify
DLUHC within 10 working days of receiving any monies, and to pay them over
promptly.

Against that background I do not think one can infer from the fact that the Fund
provided funding to EVML that the public bodies concerned had no interest in RCOs
being made where appropriate. On the contrary, I think the FTT were entitled, indeed
plainly right, to take the view that there was a public interest in securing
reimbursement of the funds as quickly as possible. And they recorded at [270] that
Mr Selby “recognised the attraction of the proposition that the public should not have
to pay for work when there was a well resourced commercial entity which could be
made liable under the Act” and “did not suggest that protecting the public purse by
securing the earliest possible reimbursement of remediation costs was irrelevant.”

As to the suggestion that pressing developers and investors too hard might discourage
investment in the provision of new housing, that seems to me quite speculative. I
accept that it is a political question, and had Government (or Parliament) been
persuaded that there was a significant risk of that, it could have made some express
provision to that effect. But there is no suggestion that this formed any part of
Government thinking or found expression in the Act, and in the absence of that, I
think the FTT were fully justified in concluding that the public interest in the Fund
being reimbursed was a strong reason in favour of making the order.

I would dismiss this Ground of appeal.

Ground 1.8 — the changing identity of the beneficial owners of SVDP and Get Living

115.

116.

Ground 1.8 is that the FTT wrongly gave no weight to the changing identity of the
ultimate beneficial owners of SVDP and Get Living, in particular that the East Village
development had been a public project from which the public, through the ODA, had
benefited.

This is based on what the FTT said at [251], but it is helpful to set out the whole
passage from [251]-[254] as follows:

“251. We give no weight to the changing identity of the ultimate
beneficial owners of SVDP and Get Living. Mr Selby KC submitted
that the SVDP of today is not the SVDP that designed and built the
Blocks. That SVDP was owned by the ODA; today’s SVDP is owned
by QDDAYV and its various investors. He argued that since the Act
ignores the distinctions between corporate entities in its search for
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pockets close enough to the original developer and deep enough to pay
for remediation, it was also relevant to take account of the changes
which have occurred in beneficial ownership. We do not agree, and
we consider that it is unnecessary to go higher up the corporate chain
than Get Living when considering what is just and equitable in his
case.

252.  Mr Selby is right that the Act erodes and elides corporate
identity and deprives it of some of its main advantages, but it does so
for specific purposes and within specific limits. It does not require or
permit the normal consequences of incorporation to be ignored for
different purposes. When QDD opted to acquire SVDP it could
instead have taken a transfer of the land and buildings, leaving the
liabilities of the developer behind, but it chose not to do so for its own
reasons, knowing that it was acquiring not only the assets of the
partnership but also its liabilities, including latent and consequential
liabilities. The same is true of each of the investors who has
subsequently bought in to the corporate structure above SVDP. Each
willingly assumed the risks associated with their investment. In our
judgment it is not open to any of them to ask that the timing and
circumstances in which they made their investment in those assets be
taken into account in determining whether it is just and equitable for
the companies in which they invested to be the subject of contribution
orders.

253.  The same applies to the fact that Get Living was inserted in
the corporate structure only as late as 2018; when it acquired East
Village it acquired both its assets and its liabilities. Additionally, as
Mr Millett KC put it, Get Living is the latest holding parent in a group
which has been involved as owner of East Village since 2014 and as
prospective purchaser since 2011.

254.  As for the fact that SVDP was originally in public ownership,
through the ODA, that is also irrelevant for the same reasons. In any
event, QDDAYV had rights against the ODA which it has released for
valuable consideration.”

Mr Selby reiterated a number of these points before us. He said that the reality was
that the developer in this case was the ODA through its then subsidiary SVDP, and
that Get Living, which only acquired SVDP subsequently, was in no sense a
developer and had no connection with the development. Indeed the FTT said (at
[172]) that they were satisfied that when QDDAYV acquired SVDP “there was no
reason for QDDAYV not to proceed at that time on the assumption that the Blocks had
been constructed competently and in accordance with current building standards and
were safe”.

I think there are a number of points run together here which it is helpful to keep
distinct. The first is the changing identity of the ultimate beneficial owners of SVDP
and Get Living, which is addressed by the FTT at [251]-[252]. This as I understand it
is a reference to the fact that the investors who are now the beneficial owners of Get
Living (and hence of QDDAYV and SVDP) are not the same as those who initially
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bought SVDP from the ODA. That, as the FTT says at [252] does not seem to me to
be relevant: if you invest in a company, you take the risk of unforeseen liabilities
attaching to that company.

The second, which I think is a separate point, is that Get Living itself had no
involvement with the development. It had no association with SVDP at the time of
the development. Mr Selby said that it is not therefore a development company that
used a thinly capitalised SPV to build a development, sold off the completed blocks,
and then walked away; it is not the sort of associate that is the paradigm case for an
RCO. The answer given by the FTT was that the original purchasers had the choice
between acquiring the land and acquiring SVDP. They chose for their own reasons to
acquire SVDP through QDDAYV rather than the land. Having done so, they took the
risk of liabilities attaching to SVDP. One of those risks, although unknown at the
time, was that SVDP might be made liable to contribute to the costs of remedying
defects in the development; and another risk, which I accept was quite unforeseeable,
was that there would develop such a serious building safety crisis that Parliament
thought it right to enact very far-reaching legislation under which the well-resourced
parent of a poorly-resourced developer could also be made to contribute without being
at fault in any way. That was another risk in acquiring SVDP; and the FTT explained
at [266] (set out at paragraph 72 above) why in the circumstances they thought it
appropriate to make RCOs not only against SVDP as developer but also against Get
Living as its parent. That passage is not directly challenged but in any event seems to
me to be cogent.

The third point is that SVDP was originally owned by the ODA which was a public
body. This was relied on by Mr Selby both under this Ground and under Ground 1.4
(the public purse point). The answer that the FTT gave to it is in [254], namely that
the purchasers chose to acquire SVDP through QDDAV and the fact that it was
formerly in public ownership does not affect the current position. As the FTT point
out, QDDAYV did in fact have the benefit of warranties from the ODA, but they were
released some time ago in a separate transaction, no doubt for what seemed then to be
sound commercial reasons.

I consider that the FTT were entitled to come to the conclusions that they did. I do
not think it can be said that their consideration of these points was wrong, or outside
the generous ambit of the discretion entrusted to them. I would dismiss this Ground
of appeal accordingly.

Ground 1.9 — terms of Grant Funding Agreement

122.

123.

124.

Ground 1.9 is that the FTT failed to take into account that the terms of the Grant
Funding Agreement expressly prohibit a claim against Get Living.

This point turns on the construction of the Grant Funding Agreement. It was dealt
with very shortly by the FTT at [273] (set out at paragraph 108 above) where they
described the interpretation contended for as optimistic.

Clause 4.3.1(d) of the Grant Funding Agreement provides as follows:

“The Applicant undertakes and warrants to DLUHC and the GLA that:
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(d) it shall not claim the cost of any Qualifying Expenditure funded by
the Funding ... from any Leaseholder, and shall recompense
Leaseholders for any expense they have incurred in paying for
Works reimbursed by the Funding (including repaying any
deductions from a sinking fund) irrespective of whether that
Leaseholder is a Protected Leaseholder with such recompense paid
directly to the bank account of the relevant Leaseholder or such
other appropriate payment method of the Leaseholder's choosing
promptly following the first payment of Funding to the Applicant
under this Agreement and by no later than the date of second
payment of Funding under this Agreement. The Leaseholders may
enforce the terms of this clause 4.3.1 (d) against the Applicant in
the event that the Applicant breaches the terms of this clause 4.3.1

(d)”
Clause 1.1 contains a definition of “Leaseholder” as follows:

“(a) a person (other than the Applicant) that is a party to a Lease
Document;

(b) any person that controls any person (other than the Applicant) that
is a party to a Lease Document;

(c) any sub-lessees in respect of any Lease Document,

and “control” means the power to direct the management and policies
of an entity, whether through the ownership of voting capital, by
contract or otherwise”

and a definition of “Lease Documents” as meaning:

“a lease of a Residential Unit or a Commercial Unit and a reference to a
Lease Document is a reference to any of the lease documents”.

Mr Selby’s argument is very simple. Get Living subsidiaries are parties to leases in
the blocks (see paragraph 38(5) above). Get Living controls these subsidiaries. It is
therefore a Leaseholder as defined. That means that the effect of clause 4.3.1(d) is
that EVML has agreed not to claim any costs from Get Living. That must be relevant
to the question whether an RCO should be made requiring Get Living to pay such
costs to EVML.

Mr Nissen said that Triathlon was not a party to the Grant Funding Agreement and
not bound by it and Triathlon’s application for RCOs was therefore not a breach of
the agreement. That is no doubt true, but I think there is force in the point that if
EVML has agreed not to bring such a claim in its own name, that is a potentially
relevant factor when considering whether it is just and equitable to make an RCO in
favour of EVML at the instance of Triathlon.

It fell to Mr Polli to advance submissions as to why EVML was not in fact precluded
from bringing such a claim. He had three arguments:
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(D) The inclusion in the definition of Leaseholder of those who controlled a party
to a lease could be seen to be an error that could be corrected as a matter of
construction (that is, on the Chartbrook principle: see Chartbrook Ltd v
Persimmon Homes Ltd [2009] UKHL 38, [2009] 1 AC 1101).

2) Clause 4.3.1(d) is to be understood as only preventing EVML from pursuing
claims against leaseholders in their capacity as parties to the lease in question.

3) There is a conflict between clause 5.4.1 which requires EVML to use all
reasonable endeavours to pursue claims to recover monies which can be used
to reimburse the Fund and clause 4.3.1(d) which appears to prevent such
claims being pursued. That conflict should be resolved in favour of permitting
such claims to be brought.

I do not think the first argument (that the inclusion of controlling parties in the
definition of Leaseholder was a mistake and can be omitted as a matter of
construction) is right. It is true that there is “not, so to speak, a limit to the amount of
red ink or verbal rearrangement or correction which the court is allowed”
(Chartbrook at [25] per Lord Hoffmann). But it must be “clear that something has
gone wrong with the language”, and it requires a “strong case” to persuade the Court
of this, as “we do not easily accept that people have made linguistic mistakes,
particularly in formal documents” (Chartbrook at [14], [15] and [25] per Lord
Hoffmann). What Mr Polli seeks is not just a rearrangement or correction of
infelicitous language but the wholesale removal of one limb of the definition. I do not
think it can be said to be clear that this was included by mistake: that is both prima
facie unlikely, and would I think require a careful examination of every instance
where “Leaseholder” was used in the Grant Funding Agreement, an exercise that has
not been done.

To take one example, clause 13 imposes obligations of confidentiality on the parties.
Clause 13.1.3 provides a number of exceptions, including at (e):

“where to do so is deemed necessary by the Applicant (acting
reasonably) in order to keep Leaseholders in the building informed as
to the progress of any Works...”

If the definition of Leaseholder were construed as omitting the reference to
controlling parties, this might prevent EVML from communicating information to
them. It is not obvious that this would be what the parties intended.

Nor am I persuaded by Mr Polli’s third argument (that there is a conflict between
clause 5.4.1 and clause 4.3.1(d) and that it should be resolved in favour of the latter).
As Mr Selby said, the obligation on EVML in clause 5.4.1 (set out at paragraph 110
above) is to use “all reasonable endeavours” to pursue claims. But this cannot
sensibly be read as requiring EVML to pursue a claim which the parties have agreed it
should not pursue.

That leaves the second argument (that clause 4.3.1(d) only applies to claims against
leaseholders in their capacity as parties to the lease). I think this argument is well-
founded. It is true that as a matter of language the clause simply refers to EVML not
claiming “the cost ... from any Leaseholder”. But as has been established by a series
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of well-known cases which it is not necessary to cite, the construction of a contract is
not simply a literalist exercise of parsing the language, but an iterative process in
which the context and background of the contract, the apparent purpose of its
provisions and the practical implications of rival constructions can all be taken into
account; and where there are rival constructions, the Court can prefer the construction
which is more consistent with business common sense.

The evident purpose of clause 4.3.1(d) is to prevent the Applicant from claiming costs
which are covered by the Fund from leaseholders (and indeed to reimburse those who
have already contributed). That makes sense if it is interpreted as conferring
protection on leaseholders in their capacity as lessees, who might otherwise be liable
to contribute to the costs through their service charges. But it makes no commercial
sense if EVML has a claim against someone in a different capacity (such as a
developer) and is precluded from pursuing it simply because such a person also
happens to be a Leaseholder as defined. It would mean for example that if a
developer thought that it might be the target of an RCO, it could prevent any such
action being taken by buying a flat in the block in question. The same would apply to
others such as contractors, or the suppliers of cladding materials. It is impossible to
see what rational purpose could be served by such an interpretation, and it would cut
across the policy of the BSA which it cannot be supposed Government intended.

In those circumstances I accept Mr Polli’s second argument. Clause 4.3.1(d) prevents
EVML from pursuing leaseholders in their capacity as leaseholders. But it does not in
my judgement prevent EVML from pursuing those such as Get Living in other
capacities such as here as the associate of the freeholder, even if they happen to
satisfy the definition of Leaseholder. So construed it provides no obstacle to the grant
of RCOs in favour of EVML.

I would therefore dismiss this Ground of appeal.

I have now considered each of the various Grounds relied on in support of Ground 1.
For the reasons I have given I would dismiss the appeal against the decision of the
FTT that it was just and equitable to grant RCOs against SVDP and Get Living.

Ground 2 — retrospectivity

137.

138.

139.

Ground 2 is that the FTT were wrong to find that an RCO could be made in respect of
costs incurred before section 124 of the BSA came into force on 28 June 2022.

This issue relates to some £1.1m of Triathlon’s claims that relate to costs that were
incurred before that date. Mr Selby’s contention is that section 124 does not have
retrospective effect and that such costs are irrecoverable because they were incurred
before section 124 came into force.

The FTT dealt with this at [70]-[79]. They gave a number of reasons for concluding
that section 124 enables an RCO to be made in respect of costs incurred before 28
June 2022. First, the language of section 124(2), which simply refers to making an
order “for the purpose of meeting costs incurred or to be incurred in remedying
relevant defects”, is unlimited. The language, they said, appeared to them to be clear
and explicit, and the absence of any temporal limitation or transitional provision was
telling [73].
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Second, they found confirmation in paragraph 1012 of the Explanatory Notes [74].

Third, they did not regard this construction as either improbable or unfair. On the
contrary, it was consistent with the purpose and structure of Part 5 of the Act that the
radical protection it extends to leaseholders should not be restricted by precise
distinctions of time [75]. The Act [75]:

“provides for wholesale intervention in and beyond normal contractual
relationships in order to transfer the potentially ruinous cost of
remediation from individual leaseholders to landlords, and to distribute
it between landlords and developers and their associates according to
criteria which Parliament has decided are necessary and fair. We agree
with Triathlon’s submission that the Act and the LPI Regulations
disclose a hierarchy of liability, with the original developer and its
associates at the top. An interpretation of the Act which resulted in
some leaseholders bearing the cost of remediation, and some
developers, landlords and their associates avoiding responsibility,
would not give effect to the obvious purpose of the Act to protect
leaseholders to the fullest extent possible.”

Moreover, such an interpretation would create serious inconsistencies in the operation
of the legislation between the functioning of section 124 (and section 123) on the one
hand and schedule 8 on the other, and would discriminate between individual
leaseholders in materially identical circumstances [75]-[76]. They assumed (as we
have now decided in the Adriatic appeal) that schedule 8 protects only against the
obligation to pay service charges and does not assist leaseholders who have already
contributed to the cost of relevant measures before the commencement of the Act;
those leaseholders must therefore rely on section 124 for a remedy. If section 124 did
not apply to costs already incurred leaseholders who had already paid would have no
remedy no matter how much they had already paid [77]. They continued [78]:

“78. It appears to us to be inconceivable that Parliament can have
intended that the individual leaseholders of flats in a building which
had not yet been remediated by the time the leaseholder protections in
Schedule 8 came into force on 22 June 2022 were to enjoy those
protections, but that the leaseholders of an identical building on the
same estate which had already been remediated at their expense were
to be left to bear the full costs themselves and prevented from seeking
a contribution order under section 124. Similarly, it cannot have been
intended that a leaseholder who paid a service charge demanded to
meet the cost of remedial works before 22 June 2022 would be left
with no remedy, whereas their neighbour in the same building who had
refused or been unable to pay would have full Schedule 8 protection.
The sums involved in remediation are too great, and the consequences
for individuals too extreme, for such a haphazard pattern of protection
to have been Parliament’s intention.”

There was no dispute between the parties as to the legal principles applicable to the
question whether a statutory provision is to be interpreted as having retrospective
effect. They are considered in our judgments in Adriatic: see per Newey LJ at
paragraphs [53] to [59] and my own judgment at paragraphs [134] to [139]. It is not
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necessary to repeat everything there said. The FTT summarised the position as
follows:

“61. Legislation is said to be retrospective if it alters the legal
consequences of things that happened before the legislation came into
force. It is common ground that, as a matter of legal policy, changes in
the law should not take effect retrospectively.  Nevertheless,
Parliament clearly has power to enact legislation which has
retrospective effect, but it is presumed not to intend to do so unless that
intention is clear. How clearly Parliament’s intention must appear
depends on the degree of unfairness which would result from giving
the legislation retrospective effect.”

They cited in support the speech of Lord Mustill in L Office Cherifien des Phosphates
v Yamashita-Shinnihon Steamship Co Ltd [1994] 1 AC 486 at 524, and the statement,
approved by Lord Mustill, of Staughton LJ in Secretary of State for Social Security v
Tunnicliffe [1991] 2 All ER 712 at 724, to the effect that “the greater the unfairness,
the more it is to be expected that Parliament will make it clear if that is intended.”
Mr Selby did not take issue with any of that.

I think it helpful to start with the judgment of the Supreme Court in URS. The
particular issue with which the Court was concerned was the effect of section 135 of
the Act which extends the limitation period for bringing claims under the DPA, but
they unsurprisingly approached that question by a consideration of the general
purposes of the Act, and specifically of Part 5.

The leading judgment is that of Lords Hamblen and Burrows JJSC (with whom Lords
Lloyd-Jones, Briggs, Sales and Richards JJSC agreed), with a concurring judgment by
Lord Leggatt JSC. In the joint judgment of Lords Hamblen and Burrows they
consider the background to the Act at [78]-[83], and at [84] say of the Act that it:

“is part of the Government’s response to the need to identify and
remediate historic building safety defects as quickly as possible, to
protect leaseholders from physical and financial risk and to ensure that
those responsible are held to account.”

They then at [85] say that the Act is both forward and backward-looking, and
summarise the forward-looking provisions in Parts 2 to 4. Then at [86] they turn to
Part 5, and say as follows:

“86. The backward-looking provisions are set out in Part 5, which
includes section 135. Part 5 makes a number of changes to the law in
order to address the problem of historical building safety defects. In
summary, the main changes are:

(1) Section 135 which provides for a new 30-year limitation
period for accrued claims under section 1 of the DPA.

(2) Section 124 which provides persons with a legal or equitable
interest (such as leaseholders) in medium and high-rise buildings, the
Secretary of State, and other bodies, with a new right to seek
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remediation contribution orders from the First-tier Tribunal against the
building’s developer, landlord, or associate. Such an order requires a
respondent to contribute to the costs of remedying historical building
safety defects if this is considered “just and equitable” (see section
124(1)). Section 124 sits within a broader suite of ‘“leaseholder
protections” at sections 116 to 124 of, and Schedule 8 to, the BSA,
which provides for a range of new safeguards that ensure owners of
“qualifying leases” in medium and high-rise buildings are protected as
far as possible from the costs of remediating historical building safety
defects that they played no part in creating.

3) Section 130 which provides the High Court with a power to
grant “building liability orders”. Section 130(2) and (4) provide that a
building liability order will extend a “relevant liability” of a body
corporate to another “associated” body corporate, so that both bodies
are jointly and severally liable for the relevant liability.

4) Sections 147 to 151 which introduce various new causes of
action to hold the manufacturers and sellers of unsafe construction
products to account.

87. All four sets of provisions have retrospective effect. As the
Secretary of State explained at paras 24-25 of her written submissions:

“Retrospectivity is central to achieving the aims and objectives of
the BSA. Many of the building safety issues identified in the wake
of the Grenfell Tower fire arise in relation to buildings constructed
many years ago.... A retrospective approach provides for effective
routes to redress against those responsible for historical building
safety defects that have only recently come to light, whatever level
of the supply chain they operated at.” ”

146. This is picked up at [102] where they refer to “the importance of retrospectivity to
Part 5 and add:

“As outlined above, this is reflected not only in section 135 but in all the
main changes to the law made by Part 5.”

147. At [104] they refer to a central purpose and policy of the Act being “to hold those
responsible for building safety defects accountable”.

148. So far as Lord Leggatt’s judgment is concerned, Mr Selby drew our attention in
particular to what he said at [273] about the presumption against retrospectivity:

“273. ... The presumption against retrospective operation of a statute
does not cease to apply just because the statute is plainly intended to
have some retrospective effect. A statute can be retrospective in some
respects but not others. Retrospective effect can be a matter of degree.
The basic principle requires a court “in a case where some
retrospective operation was clearly intended, equally to presume that
the retrospective operation of the statute extends no further than is
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necessary to give effect either to its clear language or to its manifest

29 9

purpose”.
That must however be read with the next paragraph where he says this:

“274.  The presumption against retrospective operation of a statute is,
nonetheless, only a presumption. Sometimes the unfairness to potential
defendants of reviving expired rights and corresponding liabilities may
be considered by the legislature to be a necessary price of achieving an
important policy goal. This was obviously the view taken in enacting
the BSA. A central goal of the legislation is to seek to ensure that
safety risks in multi-occupied residential buildings resulting from
historical building defects are remedied by those who were responsible
for the defects in the first place, and without the leaseholders having to
bear the (potentially very large) costs. To achieve that goal, Parliament
has decided to enable claims to be brought against property developers,
contractors and others responsible for the construction of unsafe
residential buildings even when the construction work was completed
many years ago. That is only made possible by greatly extending the
limitation period for bringing such claims, including where the
limitation period had already expired before the BSA came into force.”

These passages are self-evidently strongly in favour of section 124 being given a
retrospective interpretation. The joint judgment says so in terms. Indeed the
Secretary of State submitted that this was a necessary part of the majority’s reasoning
and dispositive of Ground 2 of this appeal. I am rather doubtful that this is technically
part of the ratio of the decision, as the relevant issue in URS concerned the extent of
the retrospective operation of section 135 and I do not see that what they said about
section 124 was a necessary step in their reasoning. But even if not technically ratio,
it is clearly a carefully considered statement of the position not a casual aside, and one
that I consider we ought to be guided by unless convinced that it was wrong.

But I am very far from being so convinced. I accept that of the points relied on by the
FTT, the language of section 124 by itself does not take one very far (as the import of
the words “incurred or to be incurred” is that one can apply for an RCO both to cover
costs already paid and to cover costs not yet paid and that makes sense whether or not
the section has any retrospective effect); and the FTT’s reliance on Explanatory Notes
which were added after the passage of the Bill through Parliament is of limited
assistance for the reasons explained by Newey LJ in Adriatic. But the remaining
points made by the FTT seem to me very persuasive, and to have received significant
support from the analysis of the Supreme Court in URS.

It is necessary to interpret section 124 in such a way as to give effect to the purposes
of Part 5 of the Act. These purposes include the protection of leaseholders from
financial risk (URS at [84]), or to ensure that risks from historical defects are
remedied without the leaseholders having to bear the potentially very large costs
(URS at [274] per Lord Leggatt). One of the statutory mechanisms to give effect to
this purpose is the protection for leaseholders in schedule 8, but, as we have decided
in Adriatic, this only provides protection from being required to pay; it does not
enable payments that have been made to be recovered. It seems to me that the FTT is
right that it is very difficult to believe that Parliament intended that those leaseholders
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who had not paid should receive this protection but those leaseholders — perhaps as
the FTT says in the same block — who /ad paid should be left without any remedy at
all, except the prospect of suing developers and contractors in what would no doubt
be long, complex and expensive proceedings in the Technology and Construction
Court. It is far more consonant with the purposes of the Act to interpret section 124
as providing the statutory mechanism for leaseholders who have paid to seek to pass
on the costs they have already incurred — whether before or after the Act came into
force. In URS at [115]-[116] the majority accepted a submission for the Secretary of
State that there was no good policy reason why Parliament would have decided to
“penalise” those developers who had been pro-active in investigating, identifying and
remedying defects, and had thereby acted responsibly. Similarly there is no good
policy reason why Parliament would have decided to “penalise” leaseholders whose
landlords (perhaps at the leaseholders’ own instigation) had acted responsibly and got
on with repairs; a fortiori there is no good reason why Parliament should have
prejudiced leaseholders who had themselves (possibly at great sacrifice) discharged
their service charge debts as opposed to those who had not.

Moreover in URS at [117] the majority gave an example of a developer who carried
out remedial works which straddled the commencement date, and referred to the
incoherence of a split regime for the application of section 135(3). In a similar way
one can envisage a leaseholder who has started paying a large service charge by
instalments which straddle the commencement date. To some extent this will indeed
produce a split regime with schedule 8 providing protection against future instalments
but not affecting those already paid; but it would be more coherent to interpret section
124 as the FTT did as applying to the past instalments than to interpret the Act as
leaving leaseholders who had paid without statutory remedy.

Mr Selby said that such an interpretation would mean that section 124 was in
principle capable of applying to the payment of service charges that had long since
been regarded as settled — for example on replacement of fire doors some 25 years
ago — and that this was unfair. I agree that that might in certain circumstances be
regarded as unfair. But section 124 does of course contain its own safety-valve
against unfairness because the FTT can only make an RCO if it is just and equitable to
do so. It does not seem to me to be a sufficient reason to interpret section 124 as
unable to be used for costs such as those incurred by Triathlon in the present case.

There is another consideration which persuades me that the FTT’s decision is right.
The Act must of course be interpreted in such a way as to make it work as a whole.
Our decision in Adriatic means that a leaseholder can be protected against service
charges even if the person doing the work (landlord or management company) has
already incurred the cost before the commencement of Part 5. Take a case like the
present where the obligation to do the work falls on a management company with no
income other than the service charges. If such a management company had incurred
costs before the Act but not yet claimed, or received, reimbursement through the
service charges, the effect of schedule 8 may be to leave it with a significant shortfall.
It may be that the only realistic target for it to pass on such costs to would be an
associated company of the developer. Such a target is, as the present case illustrates,
within the scope of section 124. But if section 124 cannot be used to pass on costs
incurred before the commencement of the Act, such a management company may be
left without any obvious remedy. Again it seems difficult to believe that this would
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be in line with Parliament’s intention.

155. In those circumstances I consider that the FTT reached the right conclusion, and
would dismiss this Ground of appeal.

Conclusion

156. For the reasons I have given I would dismiss the appeal.

Lord Justice Holgate:

157. I agree that the appeal should be dismissed for the reasons given by Nugee LlJ.
Lord Justice Newey:

158. I also agree that the appeal should be dismissed.

159. So far as Ground 1 is concerned, I have nothing to add to Nugee LJ’s comprehensive
analysis.

160.  With respect to Ground 2, section 124 of the BSA empowers the FTT to make an
RCO “for the purpose of meeting costs incurred or to be incurred in remedying
relevant defects (or specified relevant defects)”. Having regard to the definition of the
term given in section 120(2), a “relevant defect” may have arisen as a result of work
done (or not done) many years before the BSA was enacted and, as the FTT pointed
out in paragraph 73 of its decision, section 124 does not expressly impose any other
temporal limitation. Nothing said in section 124, therefore, prevents the provision
from having retrospective effect.

161. Even so, as Nugee LJ has observed in paragraph 150 above, “the language of section
124 by itself does not take one very far”. In circumstances where there is a
presumption against retrospectivity, the fact that section 124 is silent on the subject
might be said to favour SVDP and Get Living rather than the FTT’s construction.

162. There are, however, other reasons for concluding that section 124 has retrospective
effect. In the first place, that interpretation is consistent with the evident purposes of
Part 5 of the BSA. As Lords Hamblen and Burrows noted in URS, at paragraph 84,
these include “protect[ing] leaseholders from ... financial risk” and “ensur[ing] that
those responsible [for historic building safety defects] are held to account”. Both aims
are furthered by construing section 124 in such a way that RCOs can be made in
favour of leaseholders, and against developers and persons associated with them, in
respect of costs pre-dating the BSA.

163. More specifically, denying section 124 retrospective effect would result in RCOs
being unavailable in circumstances where Parliament could be expected to have
intended that such relief should be available and inconsistencies could arise were it
not to be. Nugee LJ has pointed out in paragraph 151 above that it is difficult to
believe that Parliament intended that leaseholders who had already paid service
charges should be “left without any remedy at all, except the prospect of suing
developers and contractors in what would no doubt be long, complex and expensive
proceedings in the Technology and Construction Court” while leaseholders who had
not paid were protected by schedule 8. I have explained in my judgment in Adriatic
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that, in my view, schedule 8 does not apply in relation to costs incurred before
schedule 8 came into force. Were that correct, the need for a leaseholder to be able to
seek an RCO in respect of outstanding service charges would be all the greater.
Further, there is good reason to think that Parliament would have wished landlords
and management companies who are prevented from recovering service charges by
schedule 8 to be able to apply for RCOs against developers and their associates. So
interpreting section 124 allows costs to be passed on to those responsible for the
defects. An allied point is that, as Nugee LJ has mentioned in paragraph 154 above, a
management company facing a shortfall as a result of schedule 8 could find itself
without any remedy were it unable to resort to section 124. The same could be true of
landlords.

In Granada UK Rental & Retail Ltd v Pensions Regulator [2019] EWCA Civ 1032,
[2020] ICR 747, Patten LJ, giving the judgment of the Court, observed at paragraph
56 that “legislation which removes or alters already-accrued rights is likely to be more
objectionable, and therefore unfair, than legislation which imposes a new liability on
past conduct”. Unlike schedule 8, section 124 of the BSA falls into the latter category.
It allows a fresh liability, by way of an RCO, to be imposed on the strength of defects
arising from works undertaken, and (as I see it) costs incurred, before the BSA was
enacted.

Another, and important, difference from schedule 8 is that, under section 124(1) of the
BSA, an RCO cannot be made unless the FTT “considers it just and equitable to do
so”. That seems to me very significant to the assessment of the fairness of treating
section 124 as having retrospective effect (as to which, see in particular L Office
Cherifien des Phosphates v Yamashita-Shinnihon Steamship Co Ltd [1994] 1 AC 486,
at 525) and, more generally, to the likelihood of Parliament having intended
retrospectivity. Nothing comparable is to be found in schedule 8.

Finally, as Nugee LJ has commented in paragraph 149 above, passages in URS plainly
support a retrospective interpretation of section 124 of the BSA.

In all the circumstances, I agree that section 124 of the BSA allows RCOs to be made
in relation to costs pre-dating its coming into force and, hence, that Ground 2 fails.
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Lord Justice Newey:

1.

The question raised by this appeal is whether the Building Safety Act 2022 (“the
BSA”) prevents the appellant, Adriatic Land 5 Limited (“Adriatic”), from recovering
service charges from tenants of a building it owns in respect of certain costs which it
had incurred before the relevant provisions of the BSA came into force. The Upper
Tribunal held that it does. Adriatic now challenges that decision in this Court.

In the same week that we heard this appeal, we heard another relating to the BSA:
Triathlon Homes LLP v Stratford Village Development Partnership (CA-2024-
001256) (“Triathlon™). By an order dated 14 October 2024, Lewison LJ directed that
the two appeals should be heard sequentially by the same constitution. While,
however, there is some overlap between the cases, they raise distinct issues. We have
therefore written separate judgments for each matter.

On 21 May 2025, the Supreme Court gave judgment in URS Corporation Ltd v BDW
Trading Ltd ([2025] UKSC 21, [2025] 2 WLR 1095) (“URS”), in which one of the
issues was whether section 135 of the BSA applied to the facts of that case. The
parties to both the present appeal and Triathlon filed written submissions addressing
potential implications of that decision.

Basic facts

4.

The building at issue is Hippersley Point in Abbey Wood, London. Hippersley Point
was constructed in about 2015 by Development Securities (Abbey Wood) Limited, a
subsidiary of Land Securities plc. It has 10 storeys, is more than 18 metres in height,
and contains both a commercial unit (on the ground floor) and 32 residential flats
which are the subject of long leases.

Adriatic was registered as the freehold proprietor of Hippersley Point on 12 April
2017. A witness statement made on behalf of Adriatic by Mr Eyvind Andresen
explains that the company holds residential freehold and long leasehold assets and is a
subsidiary of entities whose purpose is to issue securities to liability driven investors
(pension funds and life insurance companies) so that the investors can receive the
long-dated inflation-linked income for which long leases provide. Mr Andresen
further explains that the total ground rent payable for Hippersley Point as a whole is at
present £9,250 per year. In a second witness statement, Mr Andresen estimates
Adriatic’s financial interest in the building, having regard to the limited rents to which
it is entitled and the value of the long leases held by tenants, at 2.52%.

In the latter part of 2020, it emerged that substantial remedial works were required to
deal with defects in the external construction of Hippersley Point which gave rise to
fire risk. Interim fire safety works were needed, too.

As would be expected, the leases of the flats at Hippersley Point all include service
charge provisions. However, section 20 of the Landlord and Tenant Act 1985 (“the
L&TA 1985) barred Adriatic from recovering more than £250 per flat by way of
service charge as regards the requisite works unless the “consultation requirements”
prescribed by the Service Charges (Consultation Requirements) (England)
Regulations 2003 were either complied with or dispensed with.
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10.

11.

Adriatic applied to the First-tier Tribunal (Property Chamber) (“the FTT”) for the
consultation requirements to be dispensed with in respect of the works. In a decision
dated 20 December 2021, the FTT acceded to that application. The FTT explained in
its decision that “the building is presently unsafe in terms of fire risk”” and that it was
“simply not an option to delay works to unsafe premises”. It therefore had “no
hesitation in confirming that dispensation should be given unconditionally”. It added,
however:

“The Tribunal does ... consider that the Applicants should be
precluded from pursuing any costs in relation to this application
from the leaseholders themselves. It is considered that they
would be unlikely to do this however the Tribunal makes such
a determination pursuant to section 20C of the Landlord and
Tenant Act 1985.”

Following a request for a review of its decision, the FTT substituted the following in a
revised decision dated 30 June 2022:

“The Tribunal does ... consider that the Applicants should be
precluded from pursuing any costs in relation to this application
from the leaseholders themselves. This is because dispensation
is essentially a forbearance by the Tribunal and it would be
unfair for the landlord to recover costs from any of the
leaseholders living at Hippersley Point in the present case.
Although not all of the leaseholders raised objections the
Tribunal were satisfied that those that did were making general
submissions which applied to all leaseholders. Accordingly, the
dispensation is given on condition that the Applicants are
prohibited from seeking their costs of this application from the
leaseholders at Hippersley Point.”

The FTT thus reversed its order under section 20C of the L&TA 1985 but instead
made dispensation conditional on Adriatic not being entitled to recover costs of the
dispensation application from tenants.

Adriatic sought permission to appeal to the Upper Tribunal (Lands Chamber) against
the costs condition. The Deputy President, Martin Rodger KC, granted permission,
but he pointed out that an issue arose as to the possible application of paragraph 9 of
schedule 8 to the BSA, which had come into force on 28 June 2022.

The appeal came before Edwin Johnson J (“the Judge”), the Chamber President. In a
decision dated 13 November 2023 (“the Decision”), he concluded that the FTT’s
imposition of the costs condition could not be upheld. He also, however, concluded
that paragraph 9 of schedule 8 to the BSA applied, with the result that Adriatic could
not recover any of the costs of its dispensation application from tenants with
“qualifying leases” within the meaning of section 119 of the BSA. The Judge
summarised his conclusions as follows in paragraph 180 of the Decision:

“(1) The decision of the FTT to impose the Costs Condition
was wrong in law, both as a matter of procedure and as
a matter of substance. For the reasons which I have set
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12.

out, the decision cannot be upheld as lying within the
legitimate scope of the discretion which the FTT were
exercising.

(2) By virtue of Paragraph 9, and for the reasons which I
have given, the Costs are not recoverable, by the
Service Charge, from those of the Respondents who
hold qualifying leases within the meaning of Section
119. The Reviewed Decision was, for this reason,
incomplete. The Costs were not recoverable in any
event from those of the Respondents who hold
qualifying leases. In this context I should also repeat
that it does not seem to me that it would be fair to
criticise the FTT for this omission.”

In the meantime, Adriatic had been informed in June 2023 that Land Securities, as the
original developer of Hippersley Point, had agreed to manage and fund all “life-
critical fire safety works necessary for your building” pursuant to the “Developer
Remediation Contract” (as to which, see paragraph 36 below).

The Building Safety Act 2022

13.

14.

The BSA’s long title identifies one of the purposes of the Act as “to make provision
about the safety of people in or about buildings and the standard of buildings”. Part 5
of the BSA, comprising sections 116-160, contains, as its heading states, “Other
provision about safety, standards etc”. Section 116(1) explains that sections 117-124
and schedule 8 “make provision in connection with the remediation of relevant
defects in relevant buildings”.

Schedule 8 to the BSA is introduced in section 122. As section 122 states, schedule 8:

“(a) provides that certain service charge amounts relating to
relevant defects in a relevant building are not payable,
and

(b) makes provision for the recovery of those amounts
from persons who are landlords under leases of the
building (or any part of it).”

Subject to certain exceptions, a “relevant building” is “a self-contained building, or
self-contained part of a building, in England that contains at least two dwellings and
(a) is at least 11 metres high, or (b) has at least 5 storeys”: see section 117(2).
“Relevant defect” is defined by section 120(2) to refer to “a defect ... that (a) arises as
a result of anything done (or not done), or anything used (or not used), in connection
with relevant works, and (b) causes a building safety risk”. By respectively section
120(5) and section 120(3), “building safety risk™ is “a risk to the safety of people in or
about the building arising from (a) the spread of fire, or (b) the collapse of the
building or any part of it” and “relevant works” means any of the following:
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“(a) works relating to the construction or conversion of the
building, if the construction or conversion was
completed in the relevant period;

(b) works undertaken or commissioned by or on behalf of
a relevant landlord or management company, if the
works were completed in the relevant period;

(©) works undertaken after the end of the relevant period
to remedy a relevant defect (including a defect that is a
relevant defect by virtue of this paragraph).”

The “relevant period” is specified as the period of 30 years preceding the coming into
force of section 120: see section 120(3).

15.  Paragraph 2 of schedule 8 to the BSA provides that no service charge “is payable”
under a lease of premises in a relevant building in respect of a “relevant measure” (i.e.
a measure taken to remedy a defect or a “relevant step” taken in relation to a defect)
relating to a relevant defect if the landlord or any superior landlord at the beginning of
14 February 2022 “(a) is responsible for the relevant defect, or (b) is associated with a
person responsible for a relevant defect”. For the purposes of paragraph 2, a person is
“responsible for” a defect if:

“(a) in the case of an initial defect, the person was, or was
in a joint venture with, the developer or undertook or
commissioned works relating to the defect;

(b) in any other case, the person undertook or
commissioned works relating to the defect.”

16.  Unlike paragraph 2, paragraphs 3-9 of schedule 8 to the BSA apply only in relation to
“qualifying leases”. By section 119(2), a lease is a “qualifying lease” if:

“(a) it is a long lease of a single dwelling in a relevant
building,

(b) the tenant under the lease is liable to pay a service
charge,

(©) the lease was granted before 14 February 2022, and
(d) at the beginning of 14 February 2022 ... —

(1) the dwelling was a relevant tenant’s only or
principal home,

(i) a relevant tenant did not own any other dwelling
in the United Kingdom, or

(iii) a relevant tenant owned no more than two
dwellings in the United Kingdom apart from
their interest under the lease.”

5
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17.

18.

A “relevant tenant” is a person who was a tenant under such a lease at the beginning
of 14 February 2022: see section 119(4)(c). Where, however, a dwelling was at that
point let under two or more leases to which subsection (2)(a) and (b) apply, “any of
those leases which is superior to any of the other leases is not a ‘qualifying lease’”:
see section 119(3). (For completeness, I should mention that a new section, section
119A, was added by the Levelling-up and Regeneration Act 2023 to extend the
protection for leaseholders where a “qualifying lease” has been extended, varied or

replaced by a new lease.)

Paragraphs 3-9 of schedule 8 to the BSA all serve to relieve tenants with “qualifying
leases” from liability for service charges. By paragraph 3, no service charge “is
payable” under a qualifying lease in respect of a relevant measure relating to a
relevant defect if the net worth of the landlord’s group at the beginning of 14
February 2022 was more than a specified multiple of £2 million (the “contribution
condition”). By paragraph 4, no service charge “is payable” under a qualifying lease
in respect of a relevant measure relating to a relevant defect if the value of the
qualifying lease at the beginning of 14 February 2022 was less than either £325,000
(in the case of property in London) or £175,000 (elsewhere). By paragraph 5, a
service charge which would otherwise be payable under a qualifying lease in respect
of a relevant measure relating to a relevant defect “is payable” only in so far as
service charges over a period extending back five years have not exceeded the
“permitted maximum” set by paragraph 6. By paragraph 7, a service charge which
would otherwise be payable under a qualifying lease “is payable” only in so far as
service charges over the previous 12 months have not exceeded the “permitted
maximum”. By paragraph 8, no service charge “is payable” under a qualifying lease
in respect of the removal or replacement of any part of a cladding system that forms
the outer wall of an external wall system, and is unsafe.

Finally, paragraph 9 of schedule 8 to the BSA provides:

“(1) No service charge is payable under a qualifying lease
in respect of legal or other professional services
relating to the liability (or potential liability) of any
person incurred as a result of a relevant defect.

(1A)  Sub-paragraph (1) does not apply to the extent that the
service charge is payable to a management company in
respect of legal or other professional services provided
to the company in connection with an application or
possible application by the company for or relating to a
remediation contribution order under section 124.

2) In this paragraph the reference to services includes
services provided in connection with—

(a) obtaining legal advice,
(b) any proceedings before a court or tribunal,

(c) arbitration, or
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(d) mediation ....”

19. At the times relevant to this appeal, however, paragraph 9 of schedule 8 to the BSA
did not include paragraph 9(1A). That was inserted later, by the Leasehold and
Freehold Reform Act 2024.

20. Paragraphs 2-4, 8 and 9 of schedule 8 to the BSA are supplemented by paragraph 10.
Paragraph 10(2) states:

“Where a relevant paragraph provides that no service charge is
payable under a lease in respect of a thing—

(a) no costs incurred or to be incurred in respect of that
thing (or in respect of that thing and anything else)—

(i) are to be regarded for the purposes of the
relevant provisions as relevant costs to be taken
into account in determining the amount of a
service charge payable under the lease, or

(i1) are to be met from a relevant reserve fund;

(b) any amount payable under the lease, or met from a
relevant reserve fund, is limited accordingly (and any
necessary adjustment must be made by repayment,
reduction of subsequent charges or otherwise).”

21.  Returning to the body of the BSA, the following are noteworthy at this stage:

1) Section 123 empowers the Secretary of State to provide by regulations for the
FTT to make “remediation orders” requiring relevant landlords to remedy
defects;

i) Section 124 empowers the FTT, if “it considers it just and equitable to do so”,

to make “remediation contribution orders” requiring specified bodies corporate
or partnerships to make payments for the purpose of meeting costs “incurred
or to be incurred” in remedying defects. By section 124(3), a body corporate or
partnership may be specified only if it is:

“(a) a landlord under a lease of the relevant building or any
part of it,

(b) a person who was such a landlord at the qualifying
time,

(©) a developer in relation to the relevant building, or

(d) a person associated with a person within any of

paragraphs (a) to (c)”;

iii) Section 130 empowers the High Court, “if it considers it just and equitable to
do so”, to make an order providing for a body corporate which has been

7
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22.

associated with another body corporate to share a liability which the latter has
incurred under the Defective Premises Act 1972 (“the DPA 1972”) or section
38 of the Building Act 1984 (“the BA 1984”) or as a result of a building safety
risk;

v) Section 135 extended the limitation period for claims under section 1 or 2A of
the DPA 1972 or section 38 of the BA 1984; and

V) Section 149 introduced a new liability in respect of cladding products which
have rendered buildings or dwellings in them unfit for human habitation.

Section 121 of the BSA explains when a partnership or body corporate is “associated”
with another person for the purposes of sections 122-124 and schedule 8.

The Building Safety (Leaseholder Protections) (Information etc.) (England) Regulations

2022

23.

24.

25.

The Building Safety (Leaseholder Protections) (Information etc.) (England)
Regulations 2022 (SI 2022/859) (“the 2022 Regulations”) were made in July 2022 in
the exercise of powers conferred by the BSA. While regulation 2 makes provision in
relation to remediation orders, regulations 3, 4 and 5 enable landlords who are unable
to recover service charges from their tenants as a result of schedule 8 to the BSA to
pass on costs to other landlords.

Regulation 3 of the 2022 Regulations allows a landlord who has paid or is liable to
pay the cost of a relevant measure relating to a relevant defect which, but for
paragraph 2 of schedule 8 to the BSA, would have been payable as a service charge
by a tenant under the lease to recover the cost from the “responsible” landlord(s). By
regulation 3(8), the “responsible” landlord is:

“(a) the person who, at the beginning of 14th February
2022, was the landlord of the tenant referred to in
paragraph (1) or any superior landlord and was on that
date—

(i) responsible for the particular relevant defect to
which the relevant measure relates; or

(i) associated with a person responsible for that
relevant defect; or

(b) the person who, on or after 14th February 2022,
became the owner of that landlord’s, or superior
landlord’s, interest.”

Regulation 4 of the 2022 Regulations allows a landlord who has paid or is liable to
pay the cost of a relevant measure relating to a relevant defect which, but for
paragraph 3 of schedule 8 to the BSA, would have been payable as a service charge
by a tenant under the lease to recover the cost from the “contributing” landlord. By
regulation 4(7), the “contributing” landlord is the person who is “the landlord under
the qualifying lease referred to in paragraph (1) provided that they met the
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26.

contribution condition in paragraph 3 of Schedule 8 to the Act on 14th February
2022” or “after 14th February 2022 became the owner of that landlord’s interest”.

Regulation 5 of the 2022 Regulations applies where a landlord has paid or is liable to
pay the cost of a relevant measure relating to a relevant defect which, but for
paragraphs 4-9 and 11 of schedule 8 to the BSA, would have been payable as a
service charge by a tenant under the lease. In such a case, each landlord under any
lease in the building is liable to pay a share of the cost.

The origins and development of the BSA

27.

28.

The BSA has its origins in the fire which tragically engulfed Grenfell Tower in west
London on 14 June 2017. The fire spread rapidly because aluminium composite
material had been used in external cladding. Following the fire, it came to be
appreciated that many other buildings had the same type of cladding or other cladding
that was flammable. Further fire safety issues were also identified, as were certain
structural safety defects. Early last year, the Ministry of Housing, Communities &
Local Government (“the Department”) estimated the total cost of remedying unsafe
cladding on buildings in England over 11 metres in height at £16.6 billion. In January
2022, it had estimated that the mean cost of cladding remediation was £59,000 per flat
in the case of a building of more than 18 metres and £27,000 with a building of 11 to
18 metres. It was further estimated that additional costs of £60,000 would result in
21% of leaseholders having negative equity and 34% being in financial stress. To
make matters worse, as has been explained by Mr Jonny Murphy of the Department in
a witness statement:

“The increased risk associated with these buildings and the
potential for significant liability to sit with leaseholders — in
some cases exceeding the amount paid for the property — also
caused the lending market to freeze, meaning that leaseholders
could not sell their properties and were in effect trapped. This
was because leaseholders in impacted buildings could not sell
to those who needed a mortgage, as mortgage lenders (banks
and building societies) would not lend until after a building had
been remediated.”

The Bill which became the BSA was introduced to Parliament on 5 July 2021. At that
stage, the principal purpose of the Bill was to give legal effect to recommendations
which had been made in a 2018 report by Dame Judith Hackitt on building regulations
and fire safety. The Bill also included (to quote Mr Murphy):

“some measures to protect leaseholders and improve redress in
respect of historical building safety defects, namely by
retrospectively extending the limitation period under section 1
of the Defective Premises Act 1972 claims from six to 15 years
(so that leaseholders would be better able to recover the costs
of putting work right from those who caused the problem) and
by requiring landlords to explore alternative cost recovery
before passing costs on to leaseholders.”
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29.

30.

On 10 January 2022, the Government announced that it had “reset its approach to
building safety with a bold new plan to protect leaseholders and make wealthy
developers and companies pay to fix the cladding crisis”. Soon afterwards, on 13
January, the Government tabled amendments to the Building Safety Bill. A further
and more substantial set of amendments followed on 14 February (when the Bill was
at the Committee stage in the House of Lords) and some additional amendments were
put forward on 22 March (at the House of Lords Report stage). The amendments
introduced for the first time what became sections 116-125 of the BSA and schedule 8
to it. (Section 125 has since been repealed by the Leasehold and Freehold Reform Act
2024.)

The Building Safety Bill received Royal Assent on 28 April 2022 and most of the
provisions in Part 5 came into force automatically two months later, on 28 June 2022,
by virtue of section 170(3).

Explanatory notes

31.

In, it seems, July 2022 (or possibly August 2022), the Government published
explanatory notes in respect of the BSA, as by then enacted. The notes in respect of
section 122 of the BSA include this:

“084  Schedule 8 makes provision for service charge
payments in respect of relevant defects not to be
payable by leaseholders in certain circumstances. By
limiting or preventing altogether the amounts that are
payable in respect of these defects from being passed
on to the leaseholders through the service charge,
leaseholders are protected from the costs associated
with their remediation.

985 Schedule 8 removes the existing legal presumption
under most leases that leaseholders are liable in full for
the costs associated with remediating relevant defects.
The Schedule and powers contained within it make
provision for liability to sit in the first instance with
landlords who are deemed to be responsible for the
creation of those defects, and then with landlords that
can afford to meet the costs in full. Where neither of
these circumstances applies in respect of any relevant
landlord, the Schedule provides for an equitable spread
of costs, commensurate with a party’s likely ability to
contribute to costs, by allowing for capped leaseholder
contributions to be recovered (up to ‘the permitted
maximum’) in certain circumstances; and for relevant
landlords to be liable for any amounts that are not
recoverable from leaseholders.

986 The Schedule sets out that, in relation to historical
building safety defects, ‘no service [charge] is payable’
in certain circumstances, and in other circumstances
that the service charge is only payable if it ‘does not

10
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exceed the permitted maximum’ .... The protections
apply equally irrespective of when any service charge
demands were issued by landlords or managing agents.
This means that, even if a valid service charge demand
was issued prior to commencement, provided that the
service charge had not already been paid by the
leaseholder, the demand is no longer wvalid after
commencement insofar as it does not comply with the
provisions set out in the Schedule. In practice, this
means that managing agents and landlords will need to
rescind service charge demands issued prior to
commencement where they relate to historical building
safety defects. Where landlords are entitled to recover
some costs from leaseholders according to the
Schedule, they will need to issue new service charge
demands which comply with the provisions set out in
the Schedule.”

32.  Inrelation to paragraph 9 of schedule 8 to the BSA, the explanatory notes say:

“1758 The terms of many leases will allow for landlords to
pass legal and other professional costs through the
service charge. The purpose of Schedule 8 is to protect
leaseholders from costs associated with historical
building safety defects. Where landlords incur costs in
connection with their new liabilities under the Act, this
paragraph prevents these costs incurred by landlords
from being passed to leaseholders. Without these
protections, it would be possible for landlords to
pursue spurious or unrealistic legal claims and charge
these costs to leaseholders; this paragraph mitigates
against that and ensures incentives are aligned by
requiring building owners and landlords to absorb the
costs of their own legal and other professional advice.

1759  Costs already incurred by leaseholders prior to
commencement under this paragraph do not count
against the ‘permitted maximum’ totals set out in
paragraph 6 (unless those costs are also classified as a
‘relevant measure’ under paragraph 1). However, any
costs not yet incurred by leaseholders under this
paragraph are not payable from the date of
commencement onward, even if those costs were
incurred by the landlord prior to commencement.”

33. The passages from the explanatory notes which I have quoted were not, however,
available during the passage of the Bill. What have become sections 116-125 and
schedule 8 were not, of course, to be found in the Bill in its original form.
Explanatory notes published in April 2022 in connection with the amendments to the
Bill which had recently been made included the following:

11
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34.

1) In respect of what became section 116 of the BSA:

“Lords Amendment 93 introduces provisions about the
remediation of relevant defects in relevant buildings”;

i) In respect of what became section 122 of the BSA:

“Lords Amendment 99 inserts a new clause which inserts the
Schedule (Remediation costs under qualifying leases) which
provides that certain service charge amounts relating to relevant
defects in a relevant building are not payable and makes
provision for the recovery of those amounts from landlords
under leases of a building”;

1) In respect of what became schedule 8 to the BSA:

“Lords Amendment 184 inserts a new schedule which outlines
the conditions under which the service charge is not payable in
respect of relevant defects. No service charge is payable under
a qualifying lease in relation to relevant defects for which
landlord or associate is responsible or if a landlord meets the
contribution condition. No service charge is payable for
cladding remediation. Paragraph 6 provides that the permitted
maximum leaseholder contribution 1is zero, which was
introduced through a non-government amendment.”

In paragraph 105 of their judgment in URS, Lords Hamblen and Burrows (with whom
Lords Lloyd-Jones, Briggs, Sales and Richards agreed) quoted from the explanatory
notes in respect of the BSA. Lords Hamblen and Burrows said in paragraph 105 that
they had been “provided with the Explanatory Notes to the Bill and to the BSA which
were in materially the same terms” and, in the next paragraph, that the passages they
had set out “show that ensuring that those directly responsible for building safety
defects are held to account was central to the BSA and various of its provisions,
including specifically section 135”. It is evident, however, that the Supreme Court
was under a misapprehension. The explanatory notes to the BSA were by no means in
the same terms as those in respect of the Bill. In fact, the explanatory notes to the Bill
did not include any of the paragraphs quoted by Lords Hamblen and Burrows. They
featured for the first time in the explanatory notes which the Government published
after the BSA had already been enacted.

Financial contributions from the Government and developers

35.

36.

Significant remediation costs are being borne by the Government, including through
the establishment of the “Building Safety Fund”. Mr Murphy has explained that the
total taxpayer contribution is expected to be £5.1 billion.

Developers have been called on to sign the “Developer Remediation Contract”
pursuant to which they take responsibility for work necessary to address life-critical
fire-safety defects from the design and construction of buildings at least 11 metres in
height. They will also be subject to the “building safety levy” which is to be charged
on new housebuilding pursuant to regulations made under section 58 of the BSA. The
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largest developers have since 2022 further been required to pay the “residential
property developer tax” on profits from residential property development.

Matters relating to service charges

37.

38.

39.

In common with most other modern leases, the leases of the flats at Hippersley Point
contain provision for the tenants to make advance payments in respect of service
charges. The evidence includes a sample lease of such a flat. This provides for the
tenant to make payments on account by reference to an estimate of the total cost of
building services for the relevant service charge period and for him subsequently to
make balancing payments should his share of the cost, as certified in due course,
prove to exceed the sums paid on account. If, on the other hand, it transpires that the
tenant has paid more than his share of the certified total, “there shall be allowed by
the Landlord to the Tenant a sum equal to the difference between the amount of that
Building Service Charge and the aggregate of the said sums paid on account”.

In Burr v OM Property Management Ltd [2013] EWCA Civ 479, [2013] 1 WLR 3071
(“Burr”), the Court of Appeal held that “costs” are “incurred” for the purposes of
sections 18, 19 and 20B of the L&TA 1985, which are concerned with service
charges, when the landlord either is invoiced or pays. “[A] liability must crystallise
before it becomes a cost: “costs are not ‘incurred’ within the meaning of section 18,
19 and 20B on the mere provision of services or supplies to the landlord or

management company’”: see Burr, at paragraphs 11 and 15, per Lord Dyson MR.

Section 27A of the L&TA 1985 allows both landlords and tenants to apply to the FTT
for a determination as to whether a service charge is payable or would be if certain
costs were incurred. Section 27A(5) states that “the tenant is not to be taken to have
agreed or admitted any matter by reason only of having made any payment”.

The present appeal

40.

By its appeal, Adriatic challenges the Judge’s conclusion that paragraph 9 of schedule
8 to the BSA serves to bar it from recovering costs of its dispensation application
from tenants with “qualifying leases” within the meaning of section 119. The issues
to which the appeal gives rise can be summarised as follows:

1) Are costs of the dispensation application within the scope of paragraph 9?
[“The Scope Issue”]

i) To what extent, if any, does paragraph 9, correctly construed, apply in relation
to costs which were incurred before it came into force? [“The Retrospective
Construction Issue”]

1) If and in so far as paragraph 9 would otherwise have retrospective effect,
should words be “read into” it in order to render it compatible with Article 1 of
Protocol 1 to the European Convention on Human Rights (“A1P1”)? [“The
A1P1 Issue”]

The Scope Issue

41.

Paragraph 9(1) of schedule 8 to the BSA states that no service charge is payable under
a qualifying lease “in respect of legal or other professional services relating to the
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42.

43.

44,

45.

liability (or potential liability) of any person incurred as a result of a relevant defect”.
Paragraph 9(2) explains that the services in question can include services provided in
connection with, among other things, “any proceedings before a ... tribunal”.

It is Adriatic’s case that paragraph 9 has no application to the costs of a dispensation
application under section 20ZA of the L&TA 1985. The Judge disagreed. He
considered that “any person”, as used in paragraph 9(1), “mean[s] what it says” and so
can include anyone who is liable or potentially liable to remedy the relevant defect,
adding that “[t]he most obvious example of such a person is a landlord who is obliged
to remedy a relevant defect”: see paragraph 105 of the Decision. The Judge further
took the view that the words “relating to” are “very wide” and require no more than “a
relationship between the services and the liability or potential liability of the relevant
person incurred as a result of the relevant defect”: see paragraph 112. In the present
case, Adriatic will have had a liability or potential liability to remedy relevant defects
under the terms of both the leases of the flats and the BSA (specifically, section 123):
see paragraph 113. That being so, the costs of a dispensation application (and, in
particular, of the application which Adriatic made) are capable of falling within the
terms of paragraph 9: see paragraph 118.

Taking issue with this analysis, Mr Simon Allison KC, who appeared for Adriatic
with Mr Malcolm Birdling and Ms Mattie Green, argued that the Judge had construed
“relating to”, as the words appear in paragraph 9(1), too widely. A dispensation
application, Mr Allison submitted, does not “relat[e] to” liability at all and, anyway,
“any person” means “any other person”, in other words someone other than the
person who has incurred the costs which are the subject of the restriction which
paragraph 9 imposes. Paragraph 9 will have been aimed at preventing landlords from
passing on to tenants costs of pursuing third parties with responsibility for defects or
remedying them (developers, say). Treating paragraph 9 as extending to costs of
dispensation applications would deter landlords from making them and so delay
remediation works, contrary to the evident purposes of the BSA.

In my view, however, the Judge was correct. In the first place, having regard both to
its repairing obligations under the Hippersley Point leases and section 123 (as
supplemented by regulation 2 of the 2022 Regulations), Adriatic will have become
liable, or potentially so, to remedy a “relevant defect”. It follows, as it seems to me,
that Adriatic has incurred a “liability (or potential liability) ... as a result of a relevant
defect” within the meaning of paragraph 9 and, the reference in that paragraph to “any
person” not being otherwise circumscribed, Adriatic will have been such a person.
While paragraph 9 must extend to costs incurred in pursuing a developer or other third
party, I do not see why the words “any person” should not also extend to the person
incurring the costs. To the contrary, read naturally, I think they do so.

Further, it appears to me that the legal and other professional services which Adriatic
obtained for the purposes of its dispensation application “relat[ed] to” the “liability (or
potential liability)” which Adriatic had “incurred as a result of a relevant defect”. As
the Judge noted, the words “relating to” are wide. In the present case, Adriatic was
seeking dispensation from consultation requirements as regards works which were to
fulfil obligations it had by reason of a “relevant defect”. In the circumstances, the
application can, in my view, fairly be said to have “related to” “the liability (or
potential liability) of [Adriatic] incurred as a result of a relevant defect”, and the costs
of the application will also have so related. The Judge said in paragraph 112 of the
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46.

47.

Decision that he found it difficult to see how the requisite relationship could be “said
not to exist between the costs of a dispensation application made by a landlord, in
relation to works required to remedy a relevant defect, and the liability of that
landlord to remedy the relevant defect”. 1 agree that the necessary relationship
between the costs of Adriatic’s dispensation application and “the liability (or potential
liability) of [the company] incurred as a result of a relevant defect” existed.

The evident purpose of schedule 8 reinforces that conclusion. It is obvious from the
terms of the schedule that it is seeking to relieve tenants (and especially “qualifying
tenants”) from liabilities to pay service charges arising from “relevant defects” and, in
particular, “cladding remediation”. It would, I think, be anomalous if a tenant could
nevertheless be required to pay service charges stemming from expenditure on an
application to dispense with consultation as regards works addressing such defects.
Mr Mark Loveday, who appeared for the respondents (“the Leaseholders™) with Mr
Hugh Rowan, posed the question, “Why would [Parliament] contemplate that a
‘person’ who incurred the costs of s.20ZA LTA 1985 related to BSA remediation
works should still be able to add those costs to the lessees’ service charges?” I agree
that Parliament is unlikely to have intended that.

The conclusion that costs of the dispensation application are within the scope of
paragraph 9 can also be reached by a different (and perhaps simpler) route. The costs
in question, in respect of which service charge is claimed, can, I think, fairly be seen
as relating to a liability (or potential liability) which the Leaseholders had incurred as
a result of relevant defects. After all, the “legal or professional services” whose costs
are at issue arose from an application designed to enable Adriatic to recover from the
Leaseholders costs of remedial work for which they were liable under the terms of
their leases. There is, of course, no question of the Leaseholders having become liable
to carry out the necessary work themselves, but that cannot matter. It is plain, as it
seems to me, that it can suffice for the purposes of paragraph 9 that a person has
“incurred as a result of a relevant defect” a financial liability (or potential liability).

The Retrospective Construction Issue

The Judge’s analysis

48.

The Judge concluded in paragraph 170 of the Decision that “[t]he effect of Paragraph
9 [of schedule 8 to the BSA] is that, as from 28th June 2022, no service charge is
payable in respect of Qualifying Services, regardless of when the costs of those
Qualifying Services were incurred, and regardless of when the relevant service charge
actually became due for payment” and, hence, that the paragraph “is capable of
applying to the Costs [i.e. the costs of the dispensation application], notwithstanding
the date when Paragraph 9 was brought into force”. In arriving at those conclusions,
the Judge said the following:

1) In paragraph 151:

“Looking at the wording of Paragraph 9, I find it difficult to see
how Paragraph 9 can be said not to apply where the costs of the
relevant services were incurred prior to 28th June 2022. This is
not how Paragraph 9(1) is drafted. Paragraph 9(1) is drafted on
the basis that no service charge is payable under a qualifying
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lease in respect of Qualifying Services .... If the relevant
services qualify as services ‘relating to’ the relevant liability or
potential liability of any person incurred as a result of a
relevant defect, that is to say (using my definition) if the
relevant services qualify as Qualifying Services, 1 find it
difficult to see why it matters when the costs of the relevant
services were incurred. Paragraph 9 is not framed by reference
to the incurring of the costs of the relevant services”;

i1) In paragraph 153:

“It seems to me that Paragraph 10 contains the mechanism by
which the result is achieved that no service charge is payable. I
do not think that it actually changes or affects the opening
words of Paragraph 9(1), which are that no service charge is
payable”;

1) In paragraphs 157 and 158:

“157. ... The legislative intention which emerges from these
provisions [i.e. sections 116 to 125 of, and schedule 8
to, the BSA], and specifically from Schedule 8, is that
certain categories of expenditure, in relation to relevant
defects, are no longer recoverable by a service charge,
including the costs of Qualifying Services. In terms of
the passing on of liabilities for expenditure caught by
Schedule 8, there is Section 124 and the ability to
apply for remediation contribution orders. Whether an
application under Section 124 will produce an
equitable distribution of a liability to meet expenditure
which is caught by Schedule 8 will depend upon the
circumstances of each particular case. What is clear is
that Parliament has decided that the specified
categories of costs in Schedule 8 are not to be payable
by the service charge.

158.  Viewed in this light it does not seem to me to be
surprising that Paragraph 9, or for that matter other
Paragraphs of Schedule 8 are capable of applying to
costs incurred before Schedule 8 came into force. This
seems to me to be consistent with the overall scheme
of Sections 116-125 and Schedule 8. What might be
seen as unfair results are, it seems to me, simply a
reflection of life in the new world of the 2022 Act”;

iv) In paragraph 167:

“This construction may also be said to be supported by
paragraph 986 of the Explanatory Notes”.
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The parties’ positions

49.

50.

51.

52.

Mr Allison took issue with the Judge’s analysis. Construed correctly, Mr Allison
argued, paragraph 9 of schedule 8 to the BSA has no application to costs which were
incurred before 28 June 2022, when it came into force. In the alternative, Mr Allison
contended that, even if paragraph 9 is capable of applying to costs incurred before 28
June 2022, it does not do so if and in so far as service charges arising from the costs
had become payable by that date. Mr Allison maintained that his submissions were
supported by, among other things, presumptions against retrospectivity and
interference with property rights.

For his part, Mr Loveday argued that, once the BSA had been enacted, tenants were
not only relieved of any liability to pay service charges in the future in respect of legal
or other professional fees relating to “relevant defects”, but became entitled to
recover, or to credit for, sums paid in respect of such service charges in the past.
While focusing largely on the wording and purpose of the BSA, Mr Loveday also
relied on the explanatory notes relating to it.

Sir James Eadie, who appeared with Mr Michael Walsh KC, Mr Jason Pobjoy KC,
Ms Camilla Chorfi, Mr Will Perry and Mr Richard Miller for the Secretary of State
for Housing, Communities and Local Government (“the Secretary of State), who
intervened in the proceedings, occupied an intermediate position. It was his case that a
line is to be drawn as at 28 June 2022. He did not suggest that tenants can claim back
money that they had already paid by that date. However, he submitted that, since then,
no tenant has had any liability to pay any service charge in respect of services such as
are described in paragraph 9. This interpretation of paragraph 9 appears to me to
accord with the Judge’s conclusions. Like Mr Loveday, Sir James sought support in,
among other things, the explanatory notes.

There was general recognition that the interpretation of paragraph 9 has implications
for other paragraphs of schedule 8, which depend on similar language.

The presumption against retrospectivity

53.

54.

As Lord Rodger noted in Wilson v First County Trust Ltd (No 2) [2003] UKHL 40,
[2004] 1 AC 816 (“Wilson”), at paragraph 186, “[a]t common law there is a
presumption that a statute does not have ‘retrospective’ effect”. Lord Rodger went on
to observe in paragraph 187 that, “[s]o far as matters of substance are concerned, the

essence of the common law rule is conveniently stated by Sir Owen Dixon CJ in
Maxwell v Murphy (1957) 96 CLR 261, 267:

‘The general rule of the common law is that a statute changing
the law ought not, unless the intention appears with reasonable
certainty, to be understood as applying to facts or events that
have already occurred in such a way as to confer or impose or
otherwise affect rights or liabilities which the law had defined
by reference to the past events.’”

Lord Nicholls said in Wilson, at paragraph 19, that the underlying rationale of the
principle had been well identified by Staughton LJ in the following passage from his
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55.

56.

judgment in Secretary of State for Social Security v Tunnicliffe [1991] 2 All ER 712
(“Tunnicliffe), at 724:

“the true principle is that Parliament is presumed not to have
intended to alter the law applicable to past events and
transactions in a manner which is unfair to those concerned in
them, unless a contrary intention appears. It is not simply a
question of classifying an enactment as retrospective or not
retrospective. Rather it may well be a matter of degree—the
greater the unfairness, the more it is to be expected that
Parliament will make it clear if that is intended.”

In L’Office Cherifien des Phosphates v Yamashita-Shinnihon Steamship Co Ltd
[1994] 1T AC 486 (“L’Office Cherifien”), Lord Mustill, with whom Lords Goff,
Jauncey and Browne-Wilkinson agreed, said at 524-525 that “it would be impossible
now to doubt that the court is required to approach questions of statutory
interpretation with a disposition, and in some cases a very strong disposition, to
assume that a statute is not intended to have retrospective effect”, but that he had
“reservations about the reliability of generalised presumptions and maxims when
engaged in the task of finding out what Parliament intended by a particular form of
words, for they too readily confine the court to a perspective which treats all statutes,
and all situations to which they apply, as if they were the same”. That, Lord Mustill
commented at 525, “is misleading, for the basis of the rule is no more than simple
fairness, which ought to be the basis of every legal rule”. Having quoted the passage
from Tunnicliffe which I have already set out, Lord Mustill said at 525:

“Precisely how the single question of fairness will be answered
in respect of a particular statute will depend on the interaction
of several factors, each of them capable of varying from case to
case. Thus, the degree to which the statute has retrospective
effect is not a constant. Nor is the value of the rights which the
statute affects, or the extent to which that value is diminished or
extinguished by the retrospective effect of the statute. Again,
the unfairness of adversely affecting the rights, and hence the
degree of unlikelihood that this is what Parliament intended,
will vary from case to case. So also will the clarity of the
language used by Parliament, and the light shed on it by
consideration of the circumstances in which the legislation was
enacted. All these factors must be weighed together to provide
a direct answer to the question whether the consequences of
reading the statute with the suggested degree of retrospectivity
are so unfair that the words used by Parliament cannot have
been intended to mean what they might appear to say.”

In URS, Lord Leggatt noted that there is a “principle that a statute, even though
clearly intended to have retrospective effect, should not be construed as having any
greater retrospective operation than is clearly necessary”: see paragraph 301. Earlier
in his judgment, in paragraph 272, Lord Leggatt had quoted a passage from Lauri v
Renad [1893] 3 Ch 402 in which Lindley LJ had said at 421:
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57.

“It is a fundamental rule of English law that no statute shall be
construed so as to have a retrospective operation unless its
language is such as plainly to require such a construction; and
the same rule involves another and subordinate rule to the
effect that a statute is not to be construed so as to have a greater
retrospective operation than its language renders necessary.”

In paragraph 273 of his own judgment, Lord Leggatt said:

“What Lindley LJ in this passage referred to as a ‘subordinate
rule’ is important. The presumption against retrospective
operation of a statute does not cease to apply just because the
statute is plainly intended to have some retrospective effect. A
statute can be retrospective in some respects but not others.
Retrospective effect can be a matter of degree. The basic
principle requires a court ‘in a case where some retrospective
operation was clearly intended, equally to presume that the
retrospective operation of the statute extends no further than is
necessary to give effect either to its clear language or to its
manifest purpose’: Arnold v Central Electricity Generating
Board [1988] AC 228, 275B (Lord Bridge). See also the
statement of Bowen LJ in Reid v Reid (1886) 31 Ch D 402,
409, that ‘you ought not to give a larger retrospective power to
a section, even in an Act which is to some extent intended to be
retrospective, than you can plainly see the Legislature meant’.”

As Lord Reed pointed out in AXA General Insurance Ltd v HM Advocate [2011]
UKSC 46, [2012] 1 AC 868 (“4XA”), at paragraph 121, a “distinction might ... be
drawn between laws which alter prospectively the rights and obligations arising from
pre-existing legal relationships, and laws which alter such rights and obligations

retrospectively”. Such a distinction was drawn by Buckley LJ in West v Gwynne
[1911]2 Ch 1. He said at 12:

“Suppose that by contract between A. and B. there is in an
event to arise a debt from B. to A., and suppose that an Act is
passed which provides that in respect of such a contract no debt
shall arise. As an illustration take the case of a contract to pay
money upon the event of a wager, or the case of an insurance
against a risk which an Act subsequently declares to be one in
respect of which the assured shall not have an insurable
interest. In such a case, if the event has happened before the
Act is passed, so that at the moment when the Act comes into
operation a debt exists, an investigation whether the transaction
is struck at by the Act involves an investigation whether the
Act is retrospective .... But if at the date of the passing of the
Act the event has not happened, then the operation of the Act in
forbidding the subsequent coming into existence of a debt is not
a retrospective operation, but is an interference with existing
rights in that it destroys A.’s right in an event to become a
creditor of B. As matter of principle an Act of Parliament is not
without sufficient reason taken to be retrospective. There is, so
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58.

59.

to speak, a presumption that it speaks only as to the future. But
there is no like presumption that an Act is not intended to
interfere with existing rights. Most Acts of Parliament, in fact,
do interfere with existing rights.”

Such a distinction can be seen, too, in Wilson. Lord Hope said in paragraph 98 that
“[t]he concepts of fairness and legal certainty carry much greater weight when it is
being suggested that rights or obligations which were acquired or entered into before
2 October 2000 [i.e. the date on which the legislation at issue came into force] should
be altered retrospectively”. In paragraph 161, Lord Scott made this comparison:

“If alease is granted for, say, 99 years, there might well be
intervening legislation capable of affecting the ability of the
landlord to forfeit the lease, to operate a rent review clause, to
claim damages for dilapidations or to recover possession on the
expiry of the term. But it would be unusual for the legislation to
alter the rights and obligations of the parties resulting from
events that had already taken place, such as a forfeiture notice
already served, a damages claim already instituted, rent review
machinery already in train, and so on.”

For his part, Lord Rodger, in paragraphs 187-189, referred to the need to have regard
to the distinction between provisions which “alter existing rights and duties—only
prospectively, with effect from the date of commencement” and provisions which
“change the substantive law in relation to events in the past” and so are truly
“retrospective”.

The Court of Appeal recognised the existence of a distinction along these lines in
Granada UK Rental & Retail Ltd v Pensions Regulator [2019] EWCA Civ 1032,
[2020] ICR 747 (“Granada’). Giving the judgment of the Court, Patten LJ observed
in paragraph 56:

“No one can expect the law to stand still: it must react to
changing circumstances and problems as they unfold. Clearly,
legislation which removes or alters already-accrued rights is
likely to be more objectionable, and therefore unfair, than
legislation which imposes a new liability based on past
conduct.”

At paragraph 66, Patten LJ said:

“Legislation which creates a present or prospective liability
based on a current state of affairs will often not be classifiable
as retrospective even though the present condition of most
things is the consequence of past events. Many of the cases use
taxation as an obvious example of this. A proposal to levy an
annual tax on houses worth over £2m could be said to be unfair
because it penalises owners who have lived there for many
years and may have purchased the property when it was worth
a fraction of its current value. They have had no control over,
or responsibility for, house price inflation and could not have
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anticipated either the rise in value or the possibility of the
levy at the time when they bought it. Even those who purchased
houses which were worth over £2m at the time may be able to
say that, had the tax been anticipated, they would have
purchased a cheaper property. But in neither case would the
imposition of the tax be retrospective. It would impose a
liability on present ownership by reference to present
value. Although the circumstances which have led to the
taxpayer owning a house of that value will vary, in neither of
the cases mentioned above would the tax legislation depend for
its operation on anything but the current value of the property.”

The presumption against interference with property rights

60.

61.

62.

Bennion, Bailey and Norbury on Statutory Interpretation (8". ed.) (“Bennion)
explains that “[i]t is a principle of legal policy that by the exercise of state power the
property or other economic interests of a person should not be taken away, impaired
or endangered, except under clear authority of law”; that “[e]ven in cases where some
degree of interference with a person’s proprietary rights is clearly intended, legislation
will be construed as interfering with those rights no more than the statutory language
and purpose require”; and that “[t]he principle against expropriation or other
interference with the enjoyment of property rights is likely to carry particular weight
in cases where no compensation is available”: see section 27.6.

The earliest of the authorities cited by Bennion to which we were referred was
Attorney General v Horner (1884) 14 QBD 245. In that case, Brett MR said at 257:

“it seems to me that it is a proper rule of construction not to
construe an Act of Parliament as interfering with or injuring
persons’ rights without compensation, unless one is obliged to
so construe it. If it is clear and obvious that Parliament has so
ordered, and there is no other way of construing the words of
the Act, then one is bound to so construe them, but if one can
give a reasonable construction to the words without producing
such an effect, to my mind one ought to do so.”

Other cases illustrating the principles include Westminster Bank Ltd v Minister of
Housing and Local Government [1971] AC 508 (“Westminster Bank’), Methuen-
Campbell v Walters [1979] 1 QB 525 (“Methuen-Campbell”) and S Franses Ltd v
Cavendish Hotel (London) Ltd [2018] UKSC 62, [2019] AC 29 (“S Franses”). In
Westminster Bank, Lord Reid (with whom Lords Morris and Guest agreed) said at
529:

“The appellants’ argument is really founded on the principle
that

‘a statute should not be held to take away private rights of
property without compensation unless the intention to do so
is expressed in clear and unambiguous terms’ (per Lord
Warrington in Colonial Sugar Refining Co. Ltd. v.
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63.

64.

Melbourne Harbour Trust Commissioners [1927] A.C. 343,
359).

I entirely accept the principle. It flows from the fact that
Parliament seldom intends to do that and therefore before
attributing such an intention to Parliament we should be sure
that that was really intended. I would only query the last words
of the quotation. When we are seeking the intention of
Parliament that may appear from express words but it may also
appear by irresistible inference from the statute read as a whole.
But I would agree that, if there is reasonable doubt, the subject
should be given the benefit of the doubt.”

In Methuen-Campbell, Buckley LJ said at 542 that he agreed with “the view
expressed by Goff L.J. that in an Act such as the Leasehold Reform Act 1967, which,
although it is not a confiscatory Act is certainly a dispropriatory Act, if there is any
doubt as to the way in which language should be construed, it should be construed in
favour of the party who is to be dispropriated rather than otherwise”.

In § Franses, Lord Sumption (with whom Baroness Hale, Lady Black and Lord
Kitchin agreed) accepted at paragraph 16 that “as a statutory interference with the
landlord’s proprietary rights, the protection conferred by the [Landlord and Tenant
Act 1954] should be carried no further than the statutory language and purpose
require”.

The significance of explanatory notes

65.

66.

In R (O) v Home Secretary [2022] UKSC 3, [2023] AC 255, Lord Hodge explained
that the “primary source” from which the meaning of a statute is ascertained is “the
words which Parliament has chosen to enact as an expression of the purpose of the
legislation” and that “[e]xternal aids to interpretation therefore must play a secondary
role”: see paragraph 30. He nevertheless acknowledged in paragraph 30 that
“Explanatory Notes, prepared under the authority of Parliament, may cast light on the
meaning of particular statutory provisions”.

A distinction is, however, to be drawn between explanatory notes which were
available when the legislation was being enacted and those which have come into
existence subsequently. A passage from the judgment of Lord Sales (with whom
Lords Reed, Leggatt and Stephens agreed) in R (PACCAR Inc) v Competition Appeal
Tribunal [2023] UKSC 28, [2023] 1 WLR 2594 (“PACCAR”) is relevant in this
context. Lord Sales said in paragraph 42:

“It is legitimate to refer to Explanatory Notes which
accompanied a Bill in its passage through Parliament and
which, under current practice, are reproduced for ease of
reference when the Act is promulgated; but external aids to
interpretation such as these play a secondary role, as it is the
words of the provision itself read in the context of the section
as a whole and in the wider context of a group of sections of
which it forms part and of the statute as a whole which are the
primary means by which Parliament's meaning is to be
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67.

68.

69.

70.

ascertained .... Reference to the Explanatory Notes may inform
the assessment of the overall purpose of the legislation and may
also provide assistance to resolve any specific ambiguity in the
words used in a provision in that legislation. Whether and to
what extent they do so very much depends on the
circumstances and the nature of the issue of interpretation
which has arisen” (emphasis added).

Where explanatory notes have ‘“accompanied a Bill in its passage through
Parliament”, there is sense in regarding them as capable of shedding light on what
Parliament intended. Where, on the other hand, explanatory notes in respect of a
statute did not exist when it was being passed, there is less reason to see them as a
guide to Parliament’s intentions. They may, of course, show what the Department
which promoted the Act understands it to mean, and possibly what it wished it to
mean, but the materials plainly cannot have informed Parliamentary decision-making.

It is to be remembered in this context that, as Lord Reed said in R (SC) v Secretary of
State for Work and Pensions [2021] UKSC 26, [2022] AC 223 (“SC”), at paragraph
166, “the Government is separate from Parliament, notwithstanding the many
connections between the two institutions”. Thus, “[t]he reasons which the
Government gives for promoting legislation cannot ... be treated as necessarily
explaining why Parliament chose to enact it”: see SC, at paragraph 166, per Lord
Reed.

In Chief Constable of Cumbria v Wright [2006] EWHC 3574 (Admin), [2007] 1 WLR
1407, Lloyd Jones J, with whom Keene LJ agreed, said in paragraph 17:

“It is, of course, for the courts and not the executive to interpret
legislation. However, in general, official statements by
government departments administering an Act, or by any other
authority concerned with an Act, may be taken into account as
persuasive authority on the legal meaning of its provisions ....
In the present case we are concerned with guidance published
by the Home Office, which is the government department
which had responsibility for the enactment and operation of the
legislation in question. In any given case, it may be helpful for
a court to refer to the guidance in the interpretation of the
legislation. It may be of some persuasive authority. However,
to my mind that is the limit of its influence. It does not differ in
that regard from a statement by an academic author in a
textbook or an article. It does not enjoy any particular legal
status. There seems to me to be no satisfactory basis for the
submission that it gives rise to a presumption that the views it
contains are correct and should be rejected only for good
reason.”

In my view, the position is similar where explanatory notes have been published only
after a statute has already been enacted. The notes may be of persuasive authority, but
they do not enjoy any particular legal status and can be compared with academic
writings.
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71. Bennion says this in section 24.14 about explanatory notes:

“The rationale for using explanatory notes in the way discussed
above appears to be that they form part of the background
material available to the legislature at the time at which
legislation is passed and may therefore help to inform its
interpretation in the same way as other pre-enactment
materials. It seems to follow that only the explanatory notes
published during the Bill’s passage through the legislature can
be used in this way.

The explanatory notes for the Act itself post-date its enactment
and therefore cannot be viewed as part of the context against
which it is enacted. Those notes should be given no more
weight than other post-enactment expressions of opinion by the
government as to the meaning of legislation .... In other words,
the weight to be given to them should depend on the cogency of
any reasoning contained in them.

... It should be acknowledged that, in practice, it will not
always make a difference since changes between different
versions of the notes are often relatively minor ....”

72.  Tagree with those observations.

Discussion

73.  As was stressed by both Mr Loveday and Sir James Eadie, paragraph 9 of schedule 8
to the BSA is not expressed to be subject to any temporal limitation. It simply states
that no service charge of the relevant kind “is payable”. Parliament could have said
that the provision should not apply in relation to service charges which had become
payable, or costs which had been incurred, before it came into force, but nothing to
that effect is to be found in paragraph 9.

74. That paragraph 9 should apply in relation to prior costs can also be argued to accord
with the aims of the BSA. Paragraph 9 was introduced into what became the BSA as
part of what was avowedly “a bold new plan to protect leaseholders and make wealthy
developers and companies pay to fix the cladding crisis”. The legislation was plainly
intended to have implications in relation to cladding and other defects which had
arisen before it was enacted. Parliament evidently took the view that the historic
problems which had come to light following the Grenfell Tower fire called for
backward-looking measures. Mr Allison himself accepted that paragraph 9 would bite
on costs incurred after its coming into force notwithstanding the fact that the defect
giving rise to them had already existed. In Triathlon, we have concluded that section
124 allows remediation contribution orders to be made in relation to costs and defects
pre-dating the BSA.

75. A specific aim of the BSA was clearly to relieve tenants (and, in particular, those with

“qualifying leases”) to a great extent from service charge liabilities arising from
defects causing safety risks. On Adriatic’s case, however, tenants would remain liable
for such charges in relation to costs which had been incurred and/or sums which had
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T7.

78.

79.

become payable before 28 June 2022. While, moreover, the present appeal involves
paragraph 9, the same point arises in relation to other paragraphs of schedule 8. Even
those with “qualifying leases” could still, therefore, be called on to pay service
charges in respect of work to remove or replace unsafe cladding which had been
carried out earlier than 28 June 2022.

Mr Loveday and Sir James Eadie also sought support for their submissions in the
explanatory notes relating to the BSA. In my view, however, the explanatory notes
take matters no further. Those which were available during the passage of what
became the BSA said nothing bearing on what is at issue in the present appeal. In
contrast, the explanatory notes published in July 2022 contain passages which chime
with Sir James’ case. For example, paragraph 986 states that “[t]he protections apply
equally irrespective of when any service charge demands were issued by landlords or
managing agents” and that, “even if a valid service charge demand was issued prior to
commencement, provided that the service charge had not already been paid by the
leaseholder, the demand is no longer valid after commencement insofar as it does not
comply with the provisions set out in the Schedule”. However, this version of the
explanatory notes (and, in particular, paragraph 986) was not before Parliament when
it was enacting the BSA and the parts on which Mr Loveday and Sir James relied
purported to state the position rather than providing cogent reasoning for it. While,
therefore, the explanatory notes may show what the Department understood paragraph
9 to mean, they cannot be taken to provide a reliable guide to Parliament’s intentions.

That remains my view notwithstanding the Supreme Court’s decision in URS. As |
have mentioned in paragraph 34 above, the Supreme Court attached significance to
the July 2022 explanatory notes. It did so, however, on the basis of a misconception.
It understood the July 2022 explanatory notes to be in “materially the same terms” as
those to the Bill when they were in fact very different.

Mr Loveday and Mr Allison each placed reliance on paragraph 10 of schedule 8. Mr
Loveday suggested that paragraph 10’s reference to costs “incurred or to be incurred”
tended to confirm that paragraph 9 extended to costs which had been incurred before
it came into force. However, there is no need to read paragraph 10 in that way: the
words “incurred or to be incurred” are apt to refer to costs which are to be incurred in
the future or have been incurred by a date subsequent to paragraph 9’s coming into
force. As Mr Allison put it, paragraph 10 captures expenditure in the relevant year and
budgeted sums. Mr Allison further argued that paragraph 10 must have been intended
to add something to paragraph 9 and that, were Mr Loveday or Sir James right about
paragraph 9, there would have been no need for paragraph 10(2)(a) or, probably,
paragraph 10(2)(b). The fact, Mr Allison said, that paragraph 10 focuses on costs
being incurred points to Parliament having intended that paragraph 9 should have no
application to costs incurred before it was in force. In my view, however, no such
inference can be drawn. The Judge observed that paragraph 10 “contains the
mechanism by which the result is achieved that no service charge is payable”. I agree.
I do not myself think that it adds anything important to Mr Allison’s case.

The constructions of paragraph 9 espoused by Mr Allison and Sir James Eadie might
both be said to produce arbitrary results. On Mr Allison’s case, a landlord who had
remedied a defect before 28 June 2022 could potentially be entitled to service charges,
but no service charges would be payable in respect of any work undertaken after that
date. On Sir James’ case, a tenant who had not paid a service charge invoiced before
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83.

28 June 2022 would be protected, but he would not be able to recover any payment he
had already made.

The interpretation favoured by Mr Loveday might be said to be less arbitrary. He
argued that paragraphs 9 and 10 mean that a tenant can apply for a determination
under section 27A of the L&TA 1985 that no service charge is payable for any
professional costs which the landlord may have incurred in relation to a person’s
liability for a “relevant defect” (and, hence, that the tenant is entitled to recover, or
credit for, whatever he may have paid in respect of such costs). Similar reasoning
would apply in relation to other paragraphs of schedule 8. On this basis, a tenant who
had paid by 28 June 2022 would be treated in a comparable way to one who had not.
Since, though, a “relevant defect”, as defined in section 120, could arise from works
up to 30 years before the provision came into force, a tenant could potentially
challenge a service charge which had been invoiced and paid many years ago (say, in
connection with fire doors provided the best part of two decades ago in compliance
with the Regulatory Reform (Fire Safety) Order 2005). Mr Loveday did not shy away
from this implication of his contentions. In my view, however, Parliament is unlikely
to have intended such consequences.

Another argument advanced by Mr Loveday was to the effect that paragraph 9 is not
to be regarded as retrospective even if it relieved those with “qualifying leases” of
liability to pay service charges which had already been invoiced. In this connection,
he pointed out that changes in the law can properly affect legal relationships
established before the law was altered.

It seems to me, however, that paragraph 9 would plainly operate retrospectively on
both Mr Loveday’s interpretation of it and Sir James Eadie’s. Either would mean that
a landlord who had not merely incurred costs before paragraph 9 was enacted or even
foreshadowed but had rendered a service charge invoice covering those costs would
have lost any entitlement to the service charge. On that basis, paragraph 9 would not
merely “alter prospectively the rights and obligations arising from pre-existing legal
relationships™ (to use the words of Lord Reed in AXA), but would serve to deprive
landlords of “already-accrued rights” such as Patten LJ mentioned in Granada.
Paragraph 9 would not be comparable to the “legislation capable of affecting the
ability of the landlord to forfeit the lease, to operate a rent review clause, to claim
damages for dilapidations or to recover possession on the expiry of the term” which
Lord Scott postulated in Wilson. It would rather “alter the rights and obligations of the
parties resulting from events that had already taken place” and, as Lord Scott
observed, it would be “unusual” for legislation to do that.

In the circumstances, the presumptions against retrospectivity and interference with
property rights must both be in point. That suggests that we should be slow to accept
either Mr Loveday’s interpretation of paragraph 9 or Sir James Eadie’s. As I have
mentioned, in Wilson Lord Rodger endorsed Sir Owen Dixon CJ’s observation that “a
statute changing the law ought not, unless the intention appears with reasonable
certainty, to be understood as applying to facts or events that have already occurred in
such a way as to confer or impose or otherwise affect rights or liabilities which the
law had defined by reference to the past events”, and the presumption against
interference with property rights operates in a similar way. The fact that paragraph 9
is expressed in general terms thus counts in favour of Adriatic rather than the
Leaseholders or the Secretary of State. There is nothing in the language of paragraph
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9 itself to displace the presumptions or, in other words, to show “with reasonable
certainty” that paragraph 9 should have retrospective effect. Nor is such language to
be found in other paragraphs of schedule 8.

As I have mentioned, in L Office Cherifien Lord Mustill, while noting that it could not
be doubted that “the court is required to approach questions of statutory interpretation
with a disposition, and in some cases a very strong disposition, to assume that a
statute is not intended to have retrospective effect”, drew attention to the significance
of fairness. In that connection, the following matters may be said to weigh in favour
of regarding schedule 8 as having retrospective effect:

i)

vi)

Adriatic’s interpretation of schedule 8 would result in tenants facing bills
which they could not have anticipated and which they might not be able to
afford. The sums at stake are large. Mr Andresen has explained that Adriatic
and two similar companies associated with it had alone demanded nearly £87
million from tenants before the BSA’s enactment in respect of work and
services which are now deemed to be “relevant measures” to address “relevant
defects” and in excess of £70 million remained unpaid as at June 2024;

Landlords will often be better able to bear the costs than tenants;

The extent to which giving retrospective effect to schedule 8 would prejudice
landlords is mitigated by the financial contributions which the Government
and developers have made and are making (notably, through the “Building
Safety Fund” and the “Developer Remediation Contract”);

The prejudice to landlords is mitigated, too, by their ability to pass on liability
to developers, other past and present landlords and their associates through
claims under, for example, the DPA 1972 and, perhaps more importantly, the
mechanisms for which the BSA and the 2022 Regulations provide (including
remediation contribution orders);

By no means all service charges relating to pre-BSA remediation would be
irrecoverable. Only those with “qualifying leases” would benefit from
schedule 8 except in so far as paragraph 2 applied and, if it did, that would be
because the landlord was “responsible for the relevant defect” or associated
with a person who was. Further, provided that a service charge did not relate to
“cladding remediation” within paragraph 8 or professional services within
paragraph 9, a tenant would be relieved of liability only if the landlord
belonged to a group whose net worth exceeded the figure for which paragraph
3 provides, if the value of the “qualifying lease” was less than the relevant
maximum given in paragraph 4 or if the relevant service charge took the total
above one of the caps imposed by paragraphs 5-7; and

On the Secretary of State’s case (though not the Leaseholders’), landlords
could retain all sums which they had received by way of service charges
before 28 June 2022.

On the other hand:
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iii)

Vi)

vii)

vii)

Xi)

The constructions of schedule 8 for which Mr Loveday and Sir James Eadie
contend would both result in landlords being deprived of accrued contractual
rights without any compensation;

Just as tenants would be relieved of large liabilities, landlords would lose large
sums;

The losses to landlords might be out of all proportion to the extent of their
financial interests in the relevant buildings. The present case illustrates the
point. As I have mentioned, Adriatic is entitled to ground rents totalling £9,250
per year and has been estimated to have a financial interest of 2.52% in
Hippersley Point. The tenants have a far greater stake in the building;

While tenants will not have been responsible for the defects which have been
remedied, nor will a landlord such as Adriatic;

As a result of buying their leases, the tenants will have both stood to gain from
any increase in value and assumed risks in respect of such problems as might
emerge. Landlords such as Adriatic took on no comparable responsibility;

Tenants will enjoy very substantial protection from service charges for which
they would otherwise have been liable under their leases whether or not
schedule 8 has retrospective effect;

Our decision in Triathlon has the consequence that tenants who have to pay
service charges in respect of costs incurred in connection with work to remedy
relevant defects can apply for remediation contribution orders. Such an order
could be made against, among others, the landlord to whom the service
charges had been paid if that were considered “just and equitable”;

The scope for landlords to pass on liability is limited in a number of ways. In
the vast majority of cases, as at Hippersley Point, there will be no other
landlord. Moreover, the developer and any associates may no longer exist or
be financially able to meet any claim;

Mr Loveday’s approach to schedule 8 would be especially prejudicial to
landlords since it could result in tenants being entitled to reopen payments
made in respect of service charges many years ago;

Sir James Eadie’s interpretation of schedule 8 would leave a tenant who had
paid by 28 June 2022 without a remedy. If Parliament deemed that fair, it is
not obvious why it should have considered it unfair that tenants should remain
liable for some service charges after that date;

A retrospective interpretation of schedule 8 would be particularly harsh on a
landlord who had not insisted on tenants paying service charges in the hope
that some or all of the relevant costs would instead be borne by, say, the
developer or the “Building Safety Fund”. Mr Allison postulated this situation
in his skeleton argument:

“a landlord that incurred legal and professional costs prior to 28
June 2022, but did not demand them from leaseholders because
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they hoped to recover them from third parties and wanted to
minimise the distress caused to leaseholders, so instead
protected recoverability of such costs by the service of a notice
pursuant to s.20B(2), [L&TA 1985], will now be unable to
recover those costs as a service charge from leaseholders with
qualifying leases [if paragraph 9 has retrospective operation]”;
and

xii)  The language which Parliament has used does not provide any “clarity” (to use
a word from Lord Mustill’s speech in L’Office Cherifien) that retrospectivity
was intended.

I refer later in this judgment to the difficulties which Courts can face in assessing
proportionality. Determining whether it is “fair” for a provision to have retrospective
effect may be no easier. On balance, however, the factors relevant to fairness seem to
me to come down against retrospectivity and do not, in my view, displace the
presumptions.

In her supplementary written submissions on URS, it was argued on behalf of the
Secretary of State that the decision in that case is strongly supportive of her
contentions in this appeal. While recognising the differences in wording between
section 135 of the BSA on the one hand and section 122 and schedule 8 on the other,
Mr Loveday also suggested that URS is of assistance to him.

In URS, Lords Hamblen and Burrows observed that the BSA is “part of the
Government’s response to the need to identify and remediate historic building safety
defects as quickly as possible, to protect leaseholders from physical and financial risk
and to ensure that those responsible are held to account”, that it is “both forward and
backward-looking” and that the “backward-looking provisions are set out in Part 5”:
see paragraphs 84-86. Lords Hamblen and Burrows proceeded to explain that “Part 5
makes a number of changes to the law in order to address the problem of historical
building safety defects”, identifying the “main changes” as follows:

“(1) Section 135 which provides for a new 30-year limitation
period for accrued claims under section 1 of the DPA [1972].

(2) Section 124 which provides persons with a legal or
equitable interest (such as leaseholders) in medium and high-
rise buildings, the Secretary of State, and other bodies, with a
new right to seek remediation contribution orders from the
First-tier Tribunal against the building’s developer, landlord, or
associate. Such an order requires a respondent to contribute to
the costs of remedying historical building safety defects if this
is considered ‘just and equitable’ (see section 124(1)). Section
124 sits within a broader suite of ‘leaseholder protections’ at
sections 116 to 124 of, and Schedule 8 to, the BSA, which
provides for a range of new safeguards that ensure owners of
‘qualifying leases’ in medium and high-rise buildings are
protected as far as possible from the costs of remediating
historical building safety defects that they played no part in
creating.
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(3) Section 130 which provides the High Court with a power to
grant ‘building liability orders’. Section 130(2) and (4) provide
that a building liability order will extend a ‘relevant liability’ of
a body corporate to another ‘associated’ body corporate, so that
both bodies are jointly and severally liable for the relevant
liability.

(4) Sections 147 to 151 which introduce various new causes of
action to hold the manufacturers and sellers of unsafe
construction products to account.”

In paragraph 87, Lords Hamblen and Burrows said that “[a]ll four sets of provisions
have retrospective effect”, adding in paragraph 102 that “the importance of
retrospectivity to Part 5 was “reflected not only in section 135 but in all the main
changes to the law made by Part 5.

These remarks were all made in the context of the question whether section 135 of the
BSA was applicable to the facts of that case. In paragraph 124, Lords Hamblen and
Burrows explained that, “in order to achieve its purpose of holding those responsible
for building safety defects to account, it is necessary to interpret the general wording
used in section 135(3) as being applicable to claims such as those made in the present
case”. In the following paragraph, Lords Hamblen and Burrows concluded:

“When the meaning of the words used in section 135(3) is
considered in the light of their context and the purpose of the
statutory provision, they should be interpreted as applying in
the circumstances of this case. More specifically, they apply
where, as in this case, there is a claim for damages for repair
costs in the tort of negligence, or there is a claim for
contribution in respect of those repair costs, and it is contended
that there is a rule of law that the repair costs are irrecoverable
as voluntarily incurred, or that there was no liability for the
same damage, because the DPA claim was time-barred. The
effect of the retrospective limitation period extends to such
claims, which are dependent on the limitation period in section
1 of the DPA but are not actions brought under that section,
with the consequence that there was no relevant time bar at the
time that the repair costs were incurred. Section 135 does not,
however, retrospectively affect any issue at trial as to the
reasonableness of BDW’s actions in carrying out the remedial
works as a matter of legal causation or mitigation.”

In a similar vein, Lord Leggatt said in paragraph 304:

“Section 135 of the BSA makes it possible for BDW to bring
claims in these proceedings against URS for damages for
breach of a duty owed to BDW under section 1 of the DPA and
for contribution. But in relation to its claim for damages in the
tort of negligence (which BDW had already begun before the
BSA came into force) and the DPA claim, section 135 does not
retrospectively affect the answer to the questions of causation,
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mitigation and remoteness which determine whether BDW can
recover compensation from URS for the cost of remedial work
carried out before section 135 of the BSA came into force.”

The Supreme Court thus saw retrospectivity as important to “all the main changes to
the law made by Part 57, including section 124 of the BSA as it “sits within a broader
suite of ‘leaseholder protections’ at sections 116 to 124 of, and Schedule 8 to, the
BSA”. However:

1) The point which the Supreme Court had to decide in URS related to section
135. As Lords Hamblen and Burrows noted in paragraph 124, “[t]here is no
question that section 135 does apply retrospectively”. That is made plain by its
terms. In fact, section 135(5) specifically provides for a claim brought in
reliance on the section to be dismissed should that be “necessary to do so to
avoid a breach of that defendant’s Convention rights”;

i) There was no issue before the Supreme Court as to the extent to which
schedule 8 should be understood to have retrospective effect or, in particular,
as to “the granular effect of Paragraph 9 in the context of costs incurred in
respect of a dispensation application” (to use words of Mr Allison). Nowhere
in schedule 8, of course, is anything comparable to section 135(5) to be found,

1) Adriatic does not dispute that schedule 8 has retrospective effect in the sense
that, from the date of the BSA coming into force, it affects the liability of
leaseholders to contribute to the costs of remedying historic building defects;
and

v) The Supreme Court was mistaken in thinking that the explanatory notes which
it quoted were “in materially the same terms” as those available during the
passage of the Bill. In any event, taken together, section 124 (as we have
construed it in 7Triathlon) and Adriatic’s interpretation of schedule 8 can be
said to achieve Parliament’s purposes in both affording protection to
leaseholders and holding those responsible for defects to account.

In all the circumstances, I have concluded that the presumptions against
retrospectivity and interference with property rights should prevail.

Is, then, schedule 8 to be understood as having no application to costs incurred by 28
June 20227 Or does it apply to all service charges which had not become payable by
that date?

In my view, the former interpretation is the correct one. Once a landlord had incurred
a relevant cost, it had acquired a contractual entitlement to payment of a service
charge in respect of it even if the service charge had not yet been demanded. That
being so, the presumptions against retrospectivity and interference with property
rights appear to me to imply that schedule 8 should not be taken to be applicable. An
analogy might be drawn with the “rent review machinery already in train” of which
Lord Scott spoke in Wilson.

In effect, paragraph 9 should, as it seems to me, be understood to mean that no service
charge is payable under a qualifying lease in respect of legal or other professional
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services relating to the liability (or potential liability) of any person incurred after 28
June 2022 as a result of a relevant defect. That is not, though, to say that words such
as | have italicised in the previous sentence fall to be implied. It is simply an
application of the presumptions which operate in relation to construction.

I would add that it appears to me that “incurred” must bear the same meaning in this
context as that given to the word in Burr, in relation to sections 18, 19 and 20B of the
L&TA 1985 (as to which, see paragraph 38 above).

The A1P1 Issue

96.

97.

98.

99.

It is Adriatic’s case that, by virtue of section 3 of the Human Rights Act 1998 (“the
HRA?”), paragraph 9 of schedule 8 to the BSA should not be understood as having any
retrospective effect even if, applying ordinary principles of statutory construction, it
would be. On the basis of my conclusions thus far, the point is academic. I shall
nevertheless address it in case the views I have expressed on the Retrospective
Construction Issue are wrong.

Section 3 of the HRA requires the Court, so far as it is possible to do so, to read and
give effect to legislation in a way which is compatible with “the Convention rights”,
which include “the rights and fundamental freedoms set out in ... Articles 1 to 3 of
the First Protocol”. It is Adriatic’s case that construing schedule 8 to the BSA (and, in
particular, paragraph 9 of that schedule) as retrospective would violate A1P1 and,
hence, that it should not be so construed even if that would be the result of applying
ordinary common law principles.

A1P1 reads as follows:

“Every natural or legal person is entitled to the peaceful
enjoyment of his possessions. No one shall be deprived of his
possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of
international law.

The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary
to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions
or penalties.”

In Sporrong and Lonnroth v Sweden (1983) 5 EHRR 35 (“Sporrong”), the European
Court of Human Rights (“the ECtHR”) noted in paragraph 61 that AIP1 comprises
three distinct rules:

“The first rule, which is of a general nature, [enunciates] the
principle of peaceful enjoyment of property; it is set out in the
first sentence of the first paragraph. The second rule covers
deprivation of possessions and subjects it to certain conditions;
it appears in the second sentence of the same paragraph. The
third rule recognises that the States are entitled, amongst other
things, to control the use of property in accordance with the
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general interest, by enforcing such laws as they deem necessary
for the purpose; it is contained in the second paragraph.”

As the ECtHR (Grand Chamber) explained in Hutten-Czapska v Poland (2007) 45
EHRR 4 (“Hutten-Czapska™), at paragraphs 164 and 167, any interference with the
right of property must both pursue a “legitimate aim” in the “general interest” and
strike a “fair balance” between “the demands of the general interest of the community
and the requirements of the protection of the individual’s fundamental rights”. There
must, in particular, be “a reasonable relationship of proportionality between the means
employed and the aim sought to be realised”: James v United Kingdom (1986) 8
EHRR 123 (“James”), at paragraph 50; see also e.g. Jahn v Germany (2006) 42
EHRR 49 (“Jahn”), at paragraph 93.

In this jurisdiction, the Courts have adopted a four-stage approach to assessing
proportionality. In Bank Mellat v HM Treasury (No 2) [2013] UKSC 39, [2014] AC
700 (“Bank Mellat”), at paragraph 74, Lord Reed explained that this involves asking
the following questions:

“(1) whether the objective of the measure is sufficiently
important to justify the limitation of a protected right, (2)
whether the measure is rationally connected to the objective,
(3) whether a less intrusive measure could have been used
without unacceptably compromising the achievement of the
objective, and (4) whether, balancing the severity of the
measure’s effects on the rights of the persons to whom it
applies against the importance of the objective, to the extent
that the measure will contribute to its achievement, the former
outweighs the latter”.

Various ECtHR decisions refer to national authorities enjoying a “margin of
appreciation”. In James, the ECtHR said in paragraph 46 that “[t]he Court, finding it
natural that the margin of appreciation available to the legislature in implementing
social and economic policies should be a wide one, will respect the legislature’s
judgment as to what is ‘in the public interest’ unless that judgment be manifestly
without reasonable foundation”. In Jahn, having noted in paragraph 93 that “there
must be a reasonable relationship of proportionality between the means employed and
the aim sought to be realised by any measure depriving a person of his possessions”,
the ECtHR went on:

“In determining whether this requirement is met, the Court
recognises that the State enjoys a wide margin of appreciation
with regard both to choosing the means of enforcement and to
ascertaining whether the consequences of enforcement are
justified in the general interest for the purpose of achieving the
object of the law in question.”

In Friend v United Kingdom (2010) 50 EHRR SE6 (“Friend”), which involved a
challenge to bans on hunting with dogs, the ECtHR said in paragraph 57:

“the Court accepts that a ban on an activity which is introduced
by legislation will inevitably have an adverse financial impact
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on those whose businesses or jobs are dependent on the
prohibited activity. Nevertheless, the domestic authorities must
enjoy a wide margin of appreciation in determining the types of
loss resulting from the measure for which compensation will be
made. As stated in CEM Firearms Ltd v United Kingdom ‘the
legislature’s judgment in this connection will in principle be

%9

respected unless it is manifestly arbitrary or unreasonable’.

While the concept of “margin of appreciation” is “specific to the European court”,
domestic Courts “allow a correspondingly wide margin or ‘discretionary area of
judgment’”: see SC, at paragraph 143, per Lord Reed. That is in part because the
Courts “have to respect the separation of powers between the judiciary and the elected
branches of government” and so “have to accord appropriate respect to the choices
made in the field of social and economic policy by the Government and Parliament,
while at the same time providing a safeguard against unjustifiable discrimination”: see

SC, at paragraph 281.

In In re Recovery of Medical Costs for Asbestos Diseases (Wales) Bill [2015] UKSC
3, [2015] AC 1016 (“Recovery of Medical Costs), Lord Mance (with whom Lords
Neuberger and Hodge agreed) concluded that a distinction is to be drawn in this
context between the fourth of the Bank Mellat stages and the other three. With the
first three, Lord Mance said, the Court will ask itself whether Parliament’s assessment
was “manifestly without reasonable foundation” (or “MWREF”), but the position is
different as regards the fourth. Lord Mance said in paragraph 52:

“I conclude that there is Strasbourg authority testing the aim
and the public interest by asking whether it was manifestly
unreasonable, but the approach in Strasbourg to at least the
fourth stage involves asking simply whether, weighing all
relevant factors, the measure adopted achieves a fair or
proportionate balance between the public interest being
promoted and the other interests involved. The court will in this
context weigh the benefits of the measure in terms of the aim
being promoted against the disbenefits to other interests.
Significant respect may be due to the legislature’s decision, as
one aspect of the margin of appreciation, but the hurdle to
intervention will not be expressed at the high level of ‘manifest
unreasonableness’. In this connection, it is important that, at the
fourth stage of the Convention analysis, all relevant interests
fall to be weighed and balanced. That means not merely public,
but also all relevant private interests. The court may be
especially well placed itself to evaluate the latter interests,
which may not always have been fully or appropriately taken
into account by the primary decision-maker.”

Lord Mance added in paragraph 54:

“The fact that a measure is within a national legislature’s
margin of appreciation is not conclusive of proportionality
when a national court is examining a measure at the national
level: In re G (Adoption: Unmarried Couple) [2009] AC 173
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and R (Nicklinson) v Ministry of Justice (CNK Alliance Ltd
intervening) [2015] AC 657, per Lord Neuberger of
Abbotsbury PSC at p 781, para 71, per Lord Mance JSC at p
805, para 163 and per Lord Sumption JSC at pp 833-834, para
230. However, domestic courts cannot act as primary decision
makers, and principles of institutional competence and respect
indicate that they must attach appropriate weight to informed
legislative choices at each stage in the Convention analysis: see
the 4AXA case [2012] 1 AC 868, para 131, per Lord Reed and R
(Huitson) v Revenue and Customs Comrs [2012] QB 489, para
85. But again, and in particular at the fourth stage, when all
relevant interests fall to be evaluated, the domestic court may
have an especially significant role.”

Sir James Eadie argued that the Supreme Court has subsequently changed tack and
that MWRF now applies in relation to all four of the Bank Mellat stages. In this
respect, he referred us to R (DA) v Secretary of State for Work and Pensions [2019]
UKSC 21, [2019] T WLR 3289 (“DA”), R (Joint Council for the Welfare of
Immigrants) v Secretary of State for the Home Department [2020] EWCA Civ 542,
[2021] 1 WLR 1151 (“JCWT’) and SC.

In DA, in which there was said to be discrimination against women and children
contrary to article 14 read with article 8 of the European Convention on Human
Rights (“the ECHR”) and/or A1P1, Lord Wilson explained in paragraph 64 that in R
(A) v Secretary of State for Health [2017] UKSC 41, [2017] 1 WLR 2492, where it
was alleged that there had been discrimination against women in the enjoyment of
their rights under article 8 of the ECHR, he had “cited the judgment of Lord Mance
JSC in [Recovery of Medical Costs] and asserted it to have become clear that, of the
four aspects of an inquiry into justification under the Convention of the effect of a
measure of economic or social policy, the fourth, relating to a fair balance, fell to be
answered by the court for itself and not by reference to whether it was manifestly
without reasonable foundation”. Lord Wilson said in paragraph 65 that he had
“reached too quickly” for Lord Mance’s observations:

“For by then there was—and there still remains—clear
authority both in [Humphreys v Revenue and Customs
Commissioners [2012] UKSC 18, [2012] 1 WLR 1545] and in
[R (MA) v Secretary of State for Work and Pensions [2016]
UKSC 58, [2016] 1 WLR 4550] for the proposition that, at any
rate in relation to the Government’s need to justify what would
otherwise be a discriminatory effect of a rule governing
entitlement to welfare benefits, the sole question is whether it is
manifestly without reasonable foundation.”

“Let there be no future doubt about it”, Lord Wilson added.

In the same case, Lord Carnwath, with whom Lords Reed and Hughes agreed, said in
paragraph 112 that he thought it “clear ... that the MWREF test remains the appropriate
test in the present context”. He observed in paragraph 117 that, “in spite of the
presence of Lord Mance JSC, and although [Recovery of Medical Costs] was included
in the list of authorities cited [in R (MA) v Secretary of State for Work and Pensions
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[2016] UKSC 58, [2016] 1 WLR 4550], neither he nor anyone else seems to have
regarded it as relevant in that context”. He went on:

“That may well have been because the context in which the
issue was considered was quite different from M4 (and from
the present case): not social security benefits, but compensation
for asbestos-related disease; and not article 14 discrimination,
but interference with property rights under A1P1.”

JCWI, too, was a discrimination case. Hickinbottom LJ, with whom Henderson LJ
agreed, said in paragraph 134 that, “if [he] were required to determine the matter, [he]
would say that the manifestly without reasonable foundation criterion applies to the
issue of justification in this case”. It had been argued that the MWREF test applied only
in the field of welfare benefits, but Hickinbottom LJ was not persuaded of that. He
said in paragraph 133(iv):

“Welfare benefits, of course, comprise an area of policy in
which both economic and social considerations feature very
large. However, there is no apparent logic or rationale for
restricting the socio-economic policy areas in which Parliament
and the executive, as democratically-responsible bodies, are
uniquely qualified to assess the public interest as against other
interests, to those of welfare benefits. There are other sensitive
areas, such as social housing and immigration, in which it may
equally be said that they are the most appropriate assessors of
what is in the public interest and whether the adverse impacts
of any proposed or actual measure are proportionate to the
benefits in the public interest.”

SC was also a discrimination case. As Lord Reed, with whom Lord Hodge, Lord
Lloyd-Jones, Lord Kitchin, Lord Sales, Lord Stephens and Lady Black agreed,
explained in paragraph 2(7)(iii), one of the questions was “whether the approach to
proportionality under article 14 set out by this court in Humphreys v Revenue and
Customs Comrs [2012] 1 WLR 1545, and followed in several later cases, to the effect
that the court will respect the policy choice of the executive or the legislature in
relation to general measures of economic or social strategy unless it is ‘manifestly
without reasonable foundation’, accurately reflects the approach of the European
Court of Human Rights ... and should continue to be followed”. Lord Reed’s answer
was that, “put shortly, ... the case law of the European court supports a nuanced
approach which is not fully captured by a ‘manifestly without reasonable foundation’
standard of review, and which in some circumstances calls for much stricter scrutiny’:
see paragraph 2(7)(iii).

Lord Reed said in paragraph 158 that, in the light of the jurisprudence of the ECtHR,
“it remains the position that a low intensity of review is generally appropriate, other
things being equal, in cases concerned with judgments of social and economic policy
in the field of welfare benefits and pensions, so that the judgment of the executive or
legislature will generally be respected unless it is manifestly without reasonable
foundation”, but that “the intensity of the court’s scrutiny can be influenced by a wide
range of factors, depending on the circumstances of the particular case”. Lord Reed
therefore considered it “important to avoid a mechanical approach to these matters,
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based simply on the categorisation of the ground of the difference in treatment™: see
paragraph 159.

111. Lord Reed explained that the focus should be on “the question whether a wide margin
of judgment is appropriate in the light of the circumstances of the case” rather than
the “precise definition of the ‘manifestly without reasonable foundation’
formulation”. He said:

“160. It may also be helpful to observe that the phrase
‘manifestly without reasonable foundation’, as used by
the European court, is merely a way of describing a
wide margin of appreciation. A wide margin has also
been recognised by the European court in numerous
other areas where that phrase has not been used, such
as national security, penal policy and matters raising
sensitive moral or ethical issues.

161. It follows that in domestic cases, rather than trying to
arrive at a precise definition of the ambit of the
‘manifestly without reasonable foundation’
formulation, it is more fruitful to focus on the question
whether a wide margin of judgment is appropriate in
the light of the circumstances of the case. The ordinary
approach to proportionality gives appropriate weight to
the judgment of the primary decision-maker: a degree
of weight which will normally be substantial in fields
such as economic and social policy, national security,
penal policy, and matters raising sensitive moral or
ethical issues. It follows, as the Court of Appeal noted
in R (Joint Council for the Welfare of Immigrants) v
Secretary of State for the Home Department [2021] 1
WLR 1151 and R (Delve) v Secretary of State for
Work and Pensions [2021] ICR 236, that the ordinary
approach to proportionality will accord the same
margin to the decision-maker as the ‘manifestly
without reasonable foundation’ formulation in
circumstances where a particularly wide margin is
appropriate.”

112.  As he arrived at his overall conclusion on the case before him, Lord Reed said this in
paragraph 208:

“The assessment of proportionality, therefore, ultimately
resolves itself into the question as to whether Parliament made
the right judgment. That was at the time, and remains, a
question of intense political controversy. It cannot be answered
by any process of legal reasoning. There are no legal standards
by which a court can decide where the balance should be struck
between the interests of children and their parents in receiving
support from the state, on the one hand, and the interests of the
community as a whole in placing responsibility for the care of
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children upon their parents, on the other. The answer to such a
question can only be determined, in a Parliamentary
democracy, through a political process which can take account
of the wvalues and views of all sections of society.
Democratically elected institutions are in a far better position
than the courts to reflect a collective sense of what is fair and
affordable, or of where the balance of fairness lies.”

Mr Birdling, who argued this part of the appeal for Adriatic, pointed out that DA,
JCWI and SC all involved discrimination claims and submitted that it is not
appropriate to look to this line of cases in relation to a case such as the present one,
where A1P1 is at issue. In that context, Mr Birdling said, Lord Mance’s remarks in
Recovery of Medical Expenses remain apposite. The MWRF test should not,
therefore, be applied in relation to the fourth of the Bank Mellat stages.

Having regard, however, to SC, it seems to me that the correct question to ask is what
margin of discretion (or “judgment”) should be afforded given the nature of the
legislation, not as such whether the MWREF test is applicable as regards the fourth
Bank Mellat stage. What matters is “whether a wide margin of judgment is
appropriate in the light of the circumstances of the case”. Where a particularly wide
margin is appropriate (because perhaps a measure relates to economic and social
policy, national security or penal policy, or raises sensitive moral or ethical issues),
“the ordinary approach to proportionality will accord the same margin to the decision-
maker as the ‘manifestly without reasonable foundation’ formulation”. In cases of that
kind, indeed, there may be “no legal standards by which a court can decide where the
balance should be struck” and democratically elected institutions may be “in a far
better position than the courts to reflect a collective sense of what is fair and
affordable, or of where the balance of fairness lies”.

Returning to the three rules which the ECtHR derived from A1P1 in Sporrong, as set
out in paragraph 99 above, the second of them applies to “deprivation of possessions”
while the third relates to “control [of] the use of property”. In R (Mott) v Environment
Agency [2018] UKSC 10, [2018] 1 WLR 1022, Lord Carnwath said in paragraph 32
that “[t]he Strasbourg cases show that the distinction between expropriation and
control is neither clear-cut, nor crucial to the analysis”. However, it is apparent from
the authorities that the distinction can matter. What is of particular significance in the
present context is that compensation will normally be necessary where there is
deprivation but may not be where what is at issue is merely control of use. Thus, in
Scordino v Italy (No.1) (2007) 45 EHRR 7 the ECtHR (Grand Chamber) said in
paragraph 95:

“Compensation terms under the relevant legislation are material
to the assessment whether the contested measure respects the
requisite fair balance and, notably, whether it does not impose a
disproportionate burden on the applicants. In this connection
the Court has already found that the taking of property without
payment of an amount reasonably related to its value will
normally constitute a disproportionate interference and a total
lack of compensation can be considered justifiable under Art.1
of Protocol No.l only in exceptional circumstances. Article 1
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of Protocol No.l does not, however, guarantee a right to full
compensation in all circumstances.”

In Friend, the ECtHR observed in paragraph 57 that “[t]here is normally an inherent
right to compensation in respect of [deprivation of possessions] but not [control of the
use of property]”. In Depalle v France (2012) 54 EHRR 17, the ECtHR said in
paragraph 91 that “where a measure controlling the use of property is in issue, the
lack of compensation is a factor to be taken into consideration in determining whether
a fair balance has been achieved but is not of itself sufficient to constitute a violation
of art.1 of Protocol No.1”. In R (British American Tobacco UK Ltd) v Secretary of
State for Health [2016] EWCA Civ 1182, [2018] QB 149 (“British American
Tobacco™), Lewison LJ, giving the judgment of the Court, said at paragraph 113:

“We accept that even if an interference amounts to a control of
use rather than a deprivation, it is possible in principle for
compensation to be required if the control is sufficiently severe
.... In practice, however, a requirement for compensation is
rare in a case of control of use. The question in each case is one
of proportionality: is compensation required in order to achieve
a ‘fair balance’ between the public interest pursued and the
private property interests affected?”

In the present case, the parties differ as to whether paragraph 9 of schedule 8 to the
BSA effected deprivation or merely control of use. Adriatic’s case is that, were
paragraph 9 of schedule 8§ to the BSA to be construed as Mr Loveday or Sir James
Eadie proposes, the provision would have deprived it of possessions. Mr Birdling
submitted that Adriatic had accrued and enforceable contractual rights to service
charges which were “possessions” for the purposes of AIP1 and that, if the
submissions of either Mr Loveday or Sir James were accepted, those rights would be
wholly extinguished. Mr Birdling referred in support of the contention that the
contractual rights were “possessions” to Wilson and Solaria Energy UK Ltd v
Department for Business, Energy and Industrial Strategy [2020] EWCA Civ 1625,
[2021] 1 WLR 2349 (“Solaria”). In Wilson, Lord Nicholls observed in paragraph 39
that “‘Possessions’ in [A1P1] is apt to embrace contractual rights as much as personal
rights”, adding that “contractual rights may be more valuable and enduring than
proprietary rights”. In Solaria, Coulson LJ said in paragraph 34 that, “[w]hilst not all
contracts are possessions within the meaning of A1P1, the starting point must be that
a signed and part-performed commercial contract is, prima facie, a possession”.

Sir James Eadie did not dispute that accrued contractual rights are protected by A1P1,
but he nevertheless maintained that paragraph 9 of schedule 8 to the BSA involved
control of use rather than deprivation. He cited in support of his submissions
Mellacher v Austria (1989) 12 EHRR 391 (“Mellacher™), Hutten-Czapska, Lindheim
v Norway (2015) 61 EHRR 29 (“Lindheim’) and British American Tobacco.

In Mellacher, property owners complained that legislation had reduced the rent due to
them under tenancy agreements. The applicants claimed that the effect of the
reductions was such that they could be regarded as equivalent to a deprivation of
possessions, but the ECtHR decided otherwise. It said in paragraph 44:
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“The Court finds that the measures taken did not amount either
to a formal or to a de facto expropriation. There was no transfer
of the applicants’ property nor were they deprived of their right
to use, let or sell it. The contested measures which, admittedly,
deprived them of part of their income from the property
amounted in the circumstances merely to a control of the use of
property. Accordingly, the second paragraph of Article 1
applies in this instance.”

In Hutten-Czapska, a landlord complained that a restrictive system of rent controls
infringed A1P1. Once again, the ECtHR approached matters on the basis that there
was a control of use rather than a deprivation. The Grand Chamber said this:

“160  The Chamber shared the Government’s point of view.

It noted that, while it was true that the applicant could
not exercise her right of use in terms of physical
possession as the house had been occupied by the
tenants and that her rights in respect of letting the flats,
including her right to receive rent and to terminate
leases, had been subject to a number of statutory
limitations, she had never lost her right to sell her
property. Nor had the authorities applied any measures
resulting in the transfer of her ownership. In the
Chamber’s opinion, those issues concerned the degree
of the State’s interference, and not its nature. All the
measures taken, whose aim was to subject the
applicant’s house to continued tenancy and not to take
it away from her permanently, could not be considered
a formal or even de facto expropriation but constituted
a means of state control of the use of her property.

The Chamber therefore concluded that the case should
be examined under the second paragraph of Art.1 of
Protocol No.1.

161 The Grand Chamber fully agrees with the Chamber’s
assessment.”

Lindheim concerned legislation which gave lessees the right to extend their leases for
an indefinite period on the same conditions as had applied previously. The lessors
argued that this amounted to expropriation or de facto expropriation. However, the
ECtHR disagreed. It said:

“75. The Court observes that the case under consideration
concerns limitations imposed by law on the level of
rent that the applicant property owners could demand
from the ground lease holder and the indefinite
extension of the ground lease contract on the same
terms. The applicants continued to receive rent on the
same terms they had freely agreed to when signing the
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ground lease contract, and, being at all times owners,
were free to sell their plots of land, albeit subject to the
lease attaching to the land.

77. The Court shares the applicants’ view that the low
level of annual rents in their case (less than 0.25 per
cent of the plots’ alleged market value) and the
indefinite duration of the impugned rent limitation
interfered to a very significant degree with their
enjoyment of their possessions. However, ... the Court
is not persuaded by their arguments that the
application of s.33 of the Ground Lease Act to them
amounted to expropriation or de facto expropriation, or
that it meant that ‘all meaningful use’ had been taken
away.”

In British American Tobacco, the claimants complained that restrictions on packaging
imposed by the Standardised Packaging of Tobacco Products Regulations 2015
deprived them of trade mark and other intellectual property rights. The Court of
Appeal concluded in paragraph 113 that “the question of whether the interference
with the marks and designs requires the payment of compensation in order to avoid a
breach of A1P1 falls to be determined on the basis that the Regulations amount to a
control of use, not a deprivation”. The Court had said in paragraph 96:

“One part of the test for deprivation as opposed to control of
use is whether, following the interference, the complainant has
retained any meaningful use of the possession in question. If
the answer to that question is ‘yes’ then the interference is
unlikely to amount to a de facto deprivation or expropriation:
Pine Valley Developments Ltd v Ireland (1991) 14 EHHR 319,
para 56, Hauer v Land Rheinland-Pfalz [1979] ECR 3727, para
19. The rights may lose some of their substance, but provided
that they do not disappear it is unlikely that the interference
will be treated as a de facto expropriation: Elia Srl v Italy
(2001) 36 EHRR 9, para 56.”

On the facts, the claimants’ rights had not lost all utility or value. As regards national
trade marks, the Court of Appeal said in paragraph 106:

“The Tobacco Appellants argue, no doubt rightly, that the
Regulations make these rights far less valuable than they were
before. They also argue, again no doubt rightly, that in cases
involving smuggling or counterfeiting other agencies (such as
HM Revenue and Customs or the police) may take the lead in
enforcement. But the fact that there is a residual utility in these
negative rights coupled with the retention of legal title means,
in our judgment, that it cannot be said that the Tobacco
Appellants have been deprived of their national marks.”
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Mr Birdling argued that these cases do not assist the Secretary of State. The relevant
possession in the present case, he said, is not Adriatic’s freehold interest in Hippersley
Point but its contractual entitlement to service charges in respect of past costs, and
that would be lost entirely on the Secretary of State’s construction of paragraph 9 of
schedule 8 to the BSA. None of the cases on which Sir James Eadie relied, Mr
Birdling submitted, dealt with a comparable situation. As regards Mellacher, Mr
Birdling pointed out that the applicants’ complaint was that they had been deprived of
“a substantial proportion of their future rental income” (emphasis added), not rent
which had already become payable: see paragraph 40 of the judgment.

On the other hand, there is no question of schedule 8§ as a whole, let alone paragraph 9
in particular, having served to deprive Adriatic of its ownership of Hippersley Point
even if interpreted as suggested by Sir James Eadie or Mr Loveday. More specifically,
Adriatic would not have lost the benefit of any of the provisions in the leases entitling
it to service charges; to the contrary, those provisions would plainly still have a
“meaningful use”. Nor is it even certain that Adriatic would be wholly unable to insist
on any payment in respect of any specific service charge invoice. An invoice relating
to costs within the scope of schedule 8 may well take account of other costs as well,
and Adriatic would still be entitled to that element of the invoice.

On balance, therefore, I agree with Sir James Eadie that schedule 8, including
paragraph 9, if construed as he or Mr Loveday contends, is to be seen as effecting
control of use rather than deprivation for A1P1 purposes.

Two other points can be made at this stage. First, “[i]f it can be inferred that
Parliament formed a judgment that the legislation was appropriate notwithstanding its
potential impact upon interests protected by Convention rights, then that may be a
relevant factor in the court’s assessment, because of the respect which the court will
accord to the view of the legislature”: SC, at paragraph 182, per Lord Reed. On the
other hand, “the courts must not treat the absence or poverty of debate in Parliament
as a reason supporting a finding of incompatibility”: SC, at paragraph 184, per Lord
Reed.

Secondly, the need for legislation to lay down general rules which may not achieve
justice in every individual case has been recognised. In R (Animal Defenders
International) v Secretary of State for Culture, Media and Sport [2008] UKHL 15,
[2008] 1T AC 1312, Lord Bingham said in paragraph 33:

“[L]egislation cannot be framed so as to address particular
cases. It must lay down general rules .... A general rule means
that a line must be drawn, and it is for Parliament to decide
where. The drawing of a line inevitably means that hard cases
will arise falling on the wrong side of it, but that should not be
held to invalidate the rule if, judged in the round, it is
beneficial.”

See also Animal Defenders International v United Kingdom (2013) 57 EHRR 607, at
paragraph 108; R (Z) v London Borough of Hackney [2020] UKSC 40, [2020] 1 WLR
4327, at paragraph 85; and In re JRI123 [2025] UKSC 8, [2025] 2 WLR 435, at
paragraph 56.
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Turning to the facts of the present case, Mr Murphy addressed a number of options
which could have been pursued in relation to what became paragraph 9 of schedule 8
to the BSA. One of these was “includ[ing] paragraph 9 within the leaseholder
protections” but on the basis that it would “apply prospectively only” so that “legal
costs already incurred or demanded by landlords could have been recovered through
the service charge, but there could have been a bar on recovery of costs not yet
incurred or demanded at the time of commencement”: see paragraph 151 of Mr

Murphy’s statement. Mr Murphy said as to this possibility:

“152.

153.

154.

155.

One problem with this approach would have been that
landlords could have sought to circumvent the
legislative measures by incurring costs or issuing
service charge demands before the protections came
into force (i.e. in the intervening period between the
introduction of the measures to Parliament and
commencement, in this case between 14 February and
28 June 2022).

This risk could in theory have been addressed by
limiting the retrospective effect of the provision
through an anti-forestalling measure, such that the
scheme was retrospectively backdated to the date the
measures were introduced to Parliament (i.e. from 14
February 2022 onwards) and only caught service
charges incurred or demanded from this date onwards.
However, even with such an anti-forestalling measure
in place, there would still have been clear
shortcomings with this approach.

In particular, such an approach would not have met the
policy objective of providing comprehensive
protection to leaseholders. Building safety-related legal
costs would already have been incurred in response to
the building safety crisis, including (but not limited to)
litigation. As I have described above, the crisis
unfolded from 2017, almost five years before the
leaseholder  protections were introduced into
Parliament. In many cases prior to February 2022,
landlords had already incurred costs to carry out
remediation and some were now recharging
remediation and related costs to leaseholders through
the service charge. This would have applied equally in
respect of legal costs. Indeed, it was this situation that
resulted in the protections being conceived and judged
to be necessary.

Applying paragraph 9 prospectively only, or limiting
its retrospective scope through an anti-forestalling
measure would have been inconsistent with the
retrospectivity of the rest of the Schedule 8 and would
therefore have introduced further complexity. The
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protections were already a multifaceted intervention
that would take leaseholders and the sector
considerable time to get to grips with. Introducing
further complexity by making some provisions apply
retrospectively and others prospectively only would
have made them even more complex and challenging
to implement. This approach could have introduced
additional complexity due to the difficulty of working
out whether costs were incurred before or after the date
the measures were introduced to Parliament. Relatedly,
this would have risked undermining the Department’s
objective of providing leaseholders certainty and
security and restoring stability to the lending market.”

Mr Birdling did not accept that these matters could justify paragraph 9 having
retrospective effect. He did not dispute that the BSA pursued a legitimate aim in the
“public” or “general” interest or that paragraph 9, as it applies prospectively, is
rationally connected to that aim. However, he denied that a retrospective application
to paragraph 9, or schedule 8 more generally, would strike a fair balance or be
proportionate.

Amongst the points which Mr Birdling made were these:

i)

vi)

Schedule 8 makes no provision for landlords to receive any compensation and
the absence of compensation is a significant factor to be taken into account
even in a “control of use” case;

Paragraph 9 would, if given retrospective effect, serve to throw an excessive
burden (in fact, the entire burden of achieving the policy objectives underlying
retrospectivity) onto landlords;

There is no provision in the legislation for individualised consideration of the
circumstances of landlords and tenants even though it cannot be assumed that
landlords will have broader shoulders than tenants;

A retrospective construction of paragraph 9 was not the result of a properly
informed and reasoned legislative process, considering the competing interests
of landlords, tenants and wider society;

A retrospective construction would produce manifestly absurd results such as
are referred to in paragraph 85(x) and (xi) above; and

Any danger of circumvention such as Mr Murphy mentioned in paragraph 152
of his witness statement could have been simply addressed by an anti-
forestalling measure along the lines described in paragraph 153 of the
statement.

On the other hand:

i)

The BSA was directed at a very real crisis. As Mr Murphy said in his witness
statement:
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Vi)

vii)

“Without intervention, leaseholders would have continued to
face unaffordable bills, building safety defects would have
gone unremedied, the lending market would have remained
frozen, and leaseholders would have been forced to continue
living in unsafe buildings, worried that they might be the
victims of a catastrophic fire”;

It is not inapt to speak, as Mr Murphy has, of the leaseholder protections for
which the BSA provides as “an exceptional intervention, strictly targeted to
address the unique circumstances surrounding the building safety crisis”;

Schedule 8 is one part of a wider scheme;

Landlords are not left to bear the burden of remediation alone. Aside from the
contributions which the Government and developers have made and are
making as mentioned in paragraph 84(iii) above, the BSA and the 2022
Regulations provide mechanisms by which landlords can seek to pass on
liability to developers, other past and present landlords and their associates. In
broad terms, the legislation seeks to allocate responsibility by reference to
likely degree of culpability and likely ability to contribute. A “bright lines”
approach has been adopted, but that can be legitimate: see paragraph 126
above;

While lack of compensation is a factor to be taken into account in a “control of
use” case, it “is not of itself sufficient to constitute a violation of [A1P1]”: see
Depalle v France, as quoted in paragraph 115 above. “In practice, ... a
requirement for compensation is rare in a case of control of use”: see British
American Tobacco, as quoted in paragraph 115 above;

The framing of the BSA, including schedule 8 and, specifically, paragraph 9,
involved considerations of economic and social policy in respect of which, as
it seems to me, a wide margin of judgment is applicable. Parliament was better
placed than the Courts “to reflect a collective sense of what is fair and
affordable” and “of where the balance of fairness lies” (to use the words of
Lord Reed in SC, at paragraph 208) in addressing the building safety crisis.
The choices implicit in the legislation are not readily susceptible to the
application of legal standards; and

The fact that there may not have been Parliamentary debate as to whether
schedule 8 should operate retrospectively cannot be treated as a reason
supporting a finding of incompatibility: see paragraph 125 above.

In all the circumstances, I would answer the A1P1 Issue in favour of the Leaseholders
and the Secretary of State. Supposing, contrary to my view, that paragraph 9 of
schedule 8 to the BSA would otherwise have retrospective effect, section 3 of the
HRA would not require the Court to “read in” words negativing that. Retrospectivity
would not violate A1P1.
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Conclusion

132.

While I have not been persuaded by Adriatic’s submissions on the Scope Issue or the
A1P1 Issue, I would determine the Retrospective Construction Issue in its favour and
so allow the appeal.

Lord Justice Nugee:

133.

I am very grateful to Newey LJ for his clear exposition of the facts and issues in this
appeal. I agree with him on Ground 1 (the Scope Issue) and Ground 3 (the A1P1
Issue) and do not wish to add anything to his analysis of either point. But I have
come to a different conclusion on Ground 2 (the Retrospective Construction Issue)
and I would dismiss the appeal accordingly.

The presumption against retrospectivity

134.

135.

136.

137.

Newey LJ has set out the relevant principles at paragraphs 53ff above. They are
relatively well settled, and it is not necessary for me to go over them again. [ will
simply draw attention to certain points. (In doing so, I would like to pay tribute to a
very helpful joint “Note on Retrospectivity of Legislation”, in fact prepared by
counsel instructed in the Triathlon appeal although nothing in it is intended to be
controversial).

First, the exercise we are engaged on is ultimately one of statutory construction: what
is the legal effect of the words used by Parliament in the statute under consideration?
The presumption against retrospectivity is a tool which assists the Court to arrive at
the right construction. It is “not some sort of substantive or even procedural legal
right”; it is “a rule of construction, or, perhaps more accurately, a factor to be taken
[i]nto account when interpreting a statute or rule”: Odelola v Secretary of State for the
Home Department [2009] UKHL 25, [2009] 1 WLR 1230 (“Odelola’) at paragraph
55 per Lord Neuberger.

Second, it has long been recognised that the question is not a simple one of asking
whether a statute is retrospective or not; there are degrees of retrospectivity, and the
greater the degree of retrospection and the more unfairness involved, the more potent
the presumption becomes: see the passage cited by Newey LJ at paragraph 54 above
from the judgment of Staughton LJ in Tunnicliffe. (The actual decision in Tunnicliffe
was later overruled in Plewa v Chief Adjudication Officer [1995] 1 AC 249, but
Staughton LJ’s statement of principle has been cited with approval several times in
the House of Lords: see L ’Office Cherifien at 525D per Lord Mustill, Wilson at
paragraph 19 per Lord Nicholls and at paragraph 200 per Lord Rodger, and Odelola at
paragraph 57 per Lord Neuberger.)

Similarly Patten LJ referred in Granada to a “spectrum” of retrospective effect at
paragraph 57 as follows:

“In approaching this issue, the courts have avoided adopting a rigid or
mechanistic rule for determining whether the legislation in question is
to be treated as retrospective. Instead, they have recognised the various
forms and degrees of retrospective effect which can be incorporated
into legislation as a spectrum, and have approached the issues of
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construction by reference to the degree of unfairness which the
particular measure may produce. This is necessarily an objective
question which falls to be determined by looking at the legislation and
its potential effects in general terms.”

Third, the presumption “may be overcome not only by express words in the Act but
also by circumstances sufficiently strong to displace it”: Sunshine Porcelain Potteries
Pty Ltd v Nash [1961] AC 927 at 938 per Lord Reid.

Fourth, there is, as Newey LJ has referred to, a well-recognised distinction between
laws which alter for the future rights and obligations arising from existing legal
relationships and laws which affect existing rights and obligations: see paragraphs 57
to 59 above. Lord Reed referred to this distinction in Axa (at paragraph 121), but he
went on to say:

“To the extent that laws of the latter kind may undermine legal
certainty more severely, they may be more difficult to justify, but there
can be no doubt that justification for such laws sometimes exists. It
may exist, in particular, when the legislation has a remedial purpose.
As Fuller remarked, at p 53:

“It is when things go wrong that the retroactive statute often
becomes indispensable as a curative measure; though the proper
movement of law is forward in time, we sometimes have to stop
and turn about to pick up the pieces.” ”

The presumption against interference with property rights

140.

So far as the presumption against interference with property rights is concerned, |
agree with what Newey LJ has said about the principle (paragraphs 60 to 64 above).
In practical terms the rights concerned in the present case are the rights of landlords to
pursue their lessees for service charges and I do not think that in the present case the
presumption against interference with these rights adds anything significant to the
analysis over and above the presumption against retrospectivity. Both presumptions
are concerned with the question whether Parliament intended to take away the
landlords’ existing rights; both presumptions act in tandem to make that unlikely; both
however may yield to a sufficient Parliamentary intention to the contrary.

The significance of explanatory notes

141.

I agree with the analysis and conclusion of Newey LJ at paragraphs 65 to 72 above.

Approach to construction

142.

143.

As I have said the exercise we are engaged on is one of statutory construction. The
general principles applicable to such an exercise have been authoritatively laid down
in a series of cases in the House of Lords and Supreme Court and I think can be
considered as well settled.

A convenient recent summary can be found in the judgment of Lord Sales in
PACCAR at paragraphs 40-41. At paragraph 40 he said (by reference to R v Secretary
of State for the Environment, Transport and the Regions, Ex p Spath Holme Ltd
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[2001] 2 AC 349 (“Spath Holme”) at 396 per Lord Nicholls) that the basic task was
clear: the Court was required to identify the meaning borne by the words in question
in the particular context.

At paragraph 41 he referred to the numerous authoritative statements in modern case
law which emphasise the central importance in interpreting any legislation of
identifying its purpose, referring to R (Quintavalle) v Secretary of State for Health
[2003] 2 AC 687 at paragraph 8 per Lord Bingham (“the controversial provisions
should be read in the context of the statute as a whole, and the statute as a whole
should be read in the historical context of the situation which led to its enactment”)
and Bloomsbury International Ltd v Department for Environment, Food and Rural
Affairs [2011] UKSC 25, [2011] 1 WLR 1546 at paragraph 10 per Lord Mance (“in
matters of statutory construction, the statutory purpose and the general scheme by
which it is to be put into effect are of central importance”). Lord Sales summarised
the position as follows:

“The purpose and scheme of an Act of Parliament provide the basic
frame of orientation for the use of the language employed in it.”

So I find it helpful to approach the question of construction before us by first
orientating ourselves by reference to the legislative purpose and scheme of the BSA.

Legislative purpose

145.

146.

147.

The BSA was Parliament’s main legislative response to the Grenfell Tower tragedy.
Much of it was designed to implement the recommendations of the Independent
Review of Building Regulations and Fire Safety led by Dame Judith Hackett whose
final report had been published in 2018 and whose recommendations had been
accepted by the Government. This is true of Part 2 (sections 2 to 30), which is headed
“The regulator and its functions” and which establishes the Health and Safety
Executive as the new building safety regulator; of Part 3 (sections 31 to 60), which is
headed “Building Act 1984”7, and which creates a new regulatory regime for the
design and construction of higher-risk buildings under which the building safety
regulator (rather than local authorities) is the sole building control authority in relation
to them; and of Part 4 (sections 61 to 115), which is headed “Higher-risk buildings”
and which provides a new regulatory regime for the ongoing management of occupied
higher-risk buildings. These Parts can all be characterised as forward-looking: they
are designed to establish a new regulatory regime for high-rise buildings, improving
the focus on safety both at the design and construction stage and at the stage when
buildings are occupied.

Part 5 (sections 116 to 160), which is headed “Other provisions about safety,
standards etc”, contains provisions dealing with a variety of matters. Some of these
are also forward-looking. But others, including those with which we are concerned,
are intended to address the historic problems associated with existing safety defects in
buildings. This was not something included in the review led by Dame Judith, as that
had not been tasked with considering how remedial work on existing stock should be
carried out or how it should be paid for.

The first group of sections in Part 5 (originally sections 116 to 125, although section
125 has now been repealed) are grouped together under the heading “Remediation of
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certain defects”. As explained in section 116(1), they (together with schedule 8)
make provision in connection with remediation of relevant defects in relevant
buildings. I will refer to these sections and schedule 8 together as “the remediation
provisions”; by section 170(3)(a) of the BSA, they all came into force together two
months after the BSA was passed, that is on 28 June 2022.

There was no dispute between the parties as to the general purpose of the remediation
provisions. Mr Allison himself identified the broad purposes as fourfold:

1) To ensure that historic safety defects were remediated.

i1) To protect leaseholders.

iii)  To ensure that those responsible for the defects were held liable.
v) To restore stability to the lending market.

Mr Murphy’s witness statement goes into these matters in very considerable detail. It
was adduced for the purposes of the AIP1 argument, Lewison LJ having permitted
the Secretary of State to adduce evidence on the question whether the statute was
compatible with Convention rights, for the reasons given by him in a judgment
delivered on 20 September 2024 at [2024] EWCA Civ 1381. But Sir James Eadie
said that Mr Murphy’s statement was also admissible on the question of construction,
not for anything he said about the meaning of the BSA or Parliament’s intention in
passing the legislation, but for the legislative background and history, which in turn
helps to inform the Court of the context and purpose of the BSA. He relied on the
statement of Singh LJ (with whom Bean and Andrews LJJ agreed) in R (DK) v
Revenue and Customs Commissioners [2022] EWCA Civ 120, [2022] 4 WLR 23
(“DK”) at paragraph 44 as follows:

“She [counsel for the Commissioners] observes that the modern
approach to statutory interpretation is to give the words used in
legislation their true meaning in the light of their context and their
purpose: see eg R (Kaitey) v Secretary of State for the Home
Department [2021] EWCA Civ 1875, at para 119 (Singh LJ). As |
explained there, by reference to authority from the House of Lords and
Supreme Court, the purpose of legislation is nevertheless objective and
not subjective. Evidence by the maker of the legislation or anyone else
is therefore irrelevant. Nevertheless, I agree with the fundamental
submission on behalf of the appellants that it is often useful for the
court to be assisted by a witness statement on behalf of the
Government, which sets out the legislative background and history.
This helps the court to ascertain the context and purpose of legislation.
This is not the same thing as the subjective policy intentions of any
individual minister or Government department. In the end, I did not
understand Mr Cox to take any issue with this approach as a matter of
principle. Accordingly, I would grant the application to adduce the
witness statement of Mr Naim but only insofar as it contains objective
matters and not subjective expressions of opinion.”
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We did not hear any substantial argument opposing the admissibility of Mr Murphy’s
statement for this purpose, and where it is properly before the Court in any event on
the A1P1 issue, it is somewhat artificial to ignore what he says about the background
to, and impetus for, the BSA. I am therefore content to follow the guidance of Singh
LJ in DK. But I admit to having some reservations about the practice in general, at
any rate if the evidence adduced goes beyond simply collating in a convenient fashion
what is already in the public domain. Acts of Parliament are addressed to the public,
and, as Lord Nicholls said in Spath Holme at 397F, citizens are intended to be able,
with the assistance of their advisers, to understand them. For that purpose they (or
more realistically their skilled advisers) may have recourse not only to what assistance
can be obtained from other provisions in the statute and the statute as a whole, which
may provide the relevant context, but also to external aids such as Law Commission
reports, reports of Royal Commissions and advisory committees, Government White
Papers and (subject to the caveats expressed above) Explanatory Notes: see R (O) v
Secretary of State for the Home Department [2022] UKSC 3, [2023] AC 255 at
paragraph 30 per Lord Hodge. Such external aids, as he there says:

“may disclose the background to a statute and assist the court to
identify not only the mischief which it addresses but also the purpose
of the legislation, thereby assisting a purposive interpretation of a
particular statutory provision. The context disclosed by such materials
is relevant to assist the court to ascertain the meaning of the statute,
whether or not there is ambiguity and uncertainty”.

But what is noticeable is that all these external aids are in principle available to the
public, and hence to their advisers when advising on the effect of a statutory
provision. Evidence that is adduced in the form of a witness statement on behalf of
Government in a particular case is obviously not available in the same way to those
seeking to understand a statute, and if it goes beyond what is already in the public
domain there would seem to me to be a risk of the Court being asked to interpret a
statutory provision with the benefit of material that could never be available to the
ordinary citizen, however well advised. That might be thought questionable, or even
to give Government a privileged position in litigation that was not in practice
available to other litigants. In those circumstances I think the appropriateness of this
practice might require further argument in a future case — it is noticeable that in DK
counsel for the respondent did not argue against it in principle.

In the present case however there is no mystery about the background to the BSA, nor
was it suggested that there was anything contentious in what Mr Murphy says about
it, the majority of which is evidenced by official documents of one form or another
that are publicly available, and much of which is notorious common knowledge. In
those circumstances Mr Murphy’s evidence does seem to me to provide a convenient
and valuable summary of the position, and I am as I have already said content to
follow the guidance of Singh LJ in DK in having regard to it.

The background to the remediation provisions in Part 5 of the BSA has been referred
to by Newey LJ at paragraphs 27 to 29 above. I think it is helpful to expand a little on
this, with the help of Mr Murphy’s evidence, as follows. The Grenfell Tower tragedy
exposed a fundamental flaw in the assumptions behind the design of blocks of flats.
Most had been designed on the assumption that in the case of fire each flat would
operate as a self-contained unit and hence the occupants of other flats would not be
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affected (and so could safely stay put). The Grenfell Tower fire demonstrated that
this assumption was disastrously and tragically wrong if the building was clad in
flammable cladding such as the aluminium composite material (“ACM”) cladding in
that case. Any such building was therefore unsafe and the occupants at serious risk.

That led to a need to identify and remedy buildings with unsafe cladding, in the first
instance those with ACM cladding, although subsequently other types of unsafe non-
ACM cladding were also identified. In due course other fire safety defects (such as
lack of compartmentation between flats, flammable balconies, and ineffective fire
safety doors) were identified; and buildings were also found to suffer from various
structural defects.

Over time the scale of the crisis expanded, and very large numbers of flats were found
to be affected. In September 2024 the Department estimated that there were 260,000
dwellings in the occupied private and social sector in residential buildings over 11m
tall with unsafe cladding that it was monitoring, of which an estimated 116,000
dwellings were in buildings that had not started remediation.

Most flats in affected blocks are owned by leaseholders on long leases. Where work
is needed to such a block, the questions which arise are: (i) who is to be responsible
for doing the work and (ii) who is to pay for it? These questions are normally
resolved contractually, without the need for significant legislative intervention, by the
terms of the leases under which the flats are held. Leaseholders are usually each
responsible for the internal maintenance of their own flat. But it makes no sense for
repairs to the structure and exterior of the block to be carried out directly by
individual leaseholders, so the leases will allocate responsibility to carry out such
repairs to someone else, typically the landlord (or one of the landlords where there is a
chain of superior interests) or to a management company. But the costs will usually
be borne by the leaseholders through the service charge provisions in their leases.
This is a very familiar arrangement. It has the obvious advantages that a single person
is responsible for carrying out structural and exterior repairs to the block as a whole,
but that the costs are borne by the leaseholders who have the greatest practical and
financial interest in the repairs being carried out.

This contractual allocation of costs is subject to limited legislative intervention in the
shape of sections 18 to 30 of the Landlord and Tenant Act 1985 which (broadly)
prevent recovery of service charges unless reasonable. The fact that Parliament
regarded it as necessary to intervene (and that the provisions have had to be amended
and expanded several times since) no doubt shows that the division between
responsibility for doing the work and responsibility for paying for it, and the divergent
interests of landlords and leaseholders that this causes, can lead to real practical
difficulties. Nevertheless in principle such an arrangement is a well understood and
well tested contractual scheme. And although in particular cases it can lead to
leaseholders having to meet unexpected costs, that might in the general run of things
be thought not unfair: they have bought their flats and like owners of other property,
the risk of unanticipated expenditure on maintaining their property might be thought
naturally to fall on them — they after all usually live in them as well as benefiting
directly from maintaining or increasing the value of their flats. Landlords who own a
freehold reversion on a block of flats where the flats are all let on long leases often
have a quite limited economic interest in the block, consisting largely if not wholly of
the right to ground rents, the ability to charge other fees during the lifetime of the
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leases, and the value of the reversion when the leases expire, the present value of
which is likely to be minimal if, as is often the case, the leases have many years to
run. As Newey LJ has referred to (see paragraph 5 above) Adriatic’s evidence in the
present case estimated its financial interest in Hippersley Point at a mere 2.52%.

The difficulty with the cladding crisis however was that this typical and familiar
contractual scheme had the effect of imposing very large, unexpected, and wholly
disproportionate costs on leaseholders. As Newey LJ has referred to (see paragraph
27 above), an analysis by the Department in January 2022 estimated the mean
cladding remediation costs per leaseholder at £59,000 in a building over 18m tall, and
£27,000 in a building between 11m and 18m tall; roughly 40% of leaseholders had no
savings and around 2/3 had less than £16,000; and if leaseholders were required to
meet £60,000 of extra costs, it was estimated that 21% of them would be in negative
equity and 34% in financial stress (defined as a loan-to-income ratio of 4.5 or more).

The Department does not have the same data with respect to the other (non-cladding)
fire safety issues or structural defects, where it is not known how many flats are
affected, or the likely costs. But these can only add to the problem.

In short the very high costs of remediation resulted in unanticipated and abnormally
high service charge demands. These put significant financial strain on leaseholders
who were very often unable to meet them, or were only able to do so with great
difficulty. That in turn led to a reluctance by landlords to carry out the required
works. Many such cases were raised by MPs in Parliament or with Ministers, or were
the subject of correspondence with the Department; there was also extensive press
coverage giving examples of ruinously high bills faced by leaseholders.

There were other adverse knock-on effects. One was that even before defects were
remediated there could be significant costs imposed on leaseholders for interim
measures such as “waking watches” or the installation of fire alarms. Another was
the impact on leaseholders’ mental health, both of living with their families in
properties that they knew or feared were dangerously unsafe, and of facing very
significant financial strain, including the risk of having their leases forfeited for non-
payment of the service charge; a third consequence (referred to by Newey LJ at
paragraph 27 above) was that the lending market froze as mortgagees declined to lend
until defects were remedied, with the result that leaseholders could not sell to anyone
in need of a mortgage (as most flat-buyers are), and were in effect trapped in unsafe
homes, facing potential financial ruin and with no way out.

That was the context in which Government decided that significant intervention was
needed, both to ensure that the defects were actually remedied, and to ensure that
leaseholders were protected from unaffordable costs. As Newey LJ has referred to
(see paragraph 29 above), on 10 January 2022 Government announced a “reset in its
approach.” The Secretary of State, the Rt Hon Michael Gove MP, who had taken
office in September 2021, announced the reset in a Press Release in which he said:

“More than 4 years after the Grenfell Tower tragedy, the system is
broken.

Leaseholders are trapped, unable to sell their homes and facing vast
bills.
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But the developers and cladding companies who caused the problem
are dodging accountability and have made vast profits during the
pandemic whilst hard working families have struggled.

From today, we are bringing this scandal to an end — protecting
leaseholders and making industry pay.

We will scrap proposals for loans and long-term debt for leaseholders
in medium-rise buildings and give a guarantee that no leaseholder
living in their own flat will pay a penny to fix dangerous cladding.

Working with members of both Houses, we will look to bring a raft of
leaseholder protections into law through our Building Safety bill.”

The Building Safety Bill was already then before Parliament, having been introduced
on 5 July 2021. An initial set of amendments was tabled by the Government on 13
January 2022, and a more substantial set on 14 February 2022 at which point the Bill
was at Committee stage in the House of Lords. These amendments (with later
refinements) became the remediation provisions in sections 116 to 125 of and
schedule 8 to the BSA.

The legislative scheme

163.

164.

165.

The remediation provisions consist of a series of provisions, summarised by Newey
LJ at paragraphs 14 to 22 above, supplemented by some other provisions in Part 5 of
the BSA, and by regulations such as the 2022 Regulations referred to by Newey LJ at
paragraphs 23 to 26 above. Taken together these provisions amount to a very
significant intervention by Parliament in what I have referred to as the typical and
familiar contractual scheme applicable to a block of flats. By protecting leaseholders
from the significant costs that they would otherwise have to bear, the remediation
provisions undoubtedly cause very substantial disruption to the contractual allocation
of risk. That inevitably means that costs that would otherwise have fallen on the
leaseholders have to be borne by someone else, such as in the present case Adriatic
(since Government did not propose that they all should borne by the taxpayer). That
might indeed be thought very unfair to landlords such as Adriatic who are as
blameless for the original defects as the leaseholders; but it is a necessary
consequence of Parliament’s decision to relieve leaseholders of such costs. In
circumstances where the driving consideration was that many leaseholders could not
afford to pay the costs of remediation, the protection of leaseholders was bound to
push costs onto others.

That led to what is a complex series of provisions with a number of different features.
The following can be discerned from the remediation provisions taken as a whole.

First, if the person responsible for the defect (the developer in the case of an initial
defect, or the person who commissioned the works in the case of other defects), or
someone associated with them, retained an interest in the building in question, they
have to bear the costs of dealing with the defect. This is the effect of paragraph 2 of
schedule 8 which provides that if a relevant landlord (that is the landlord in respect of
a lease of any premises in a relevant building, or any superior landlord) is responsible
for the defect, “no service charge is payable under the lease in respect of a relevant
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measure” relating to that defect: see paragraph 15 of Newey LJ’s judgment above.
Unlike the other provisions in schedule 8, this paragraph applies whether or not the
lease in question is a qualifying lease (for which see paragraph 16 above). Thus in the
Triathlon appeal, it was common ground that paragraph 2 applies, with the result that
no service charges are payable by the respondent Triathlon Homes LLP despite the
fact that its leases cover multiple properties and are not qualifying leases. Like other
provisions in schedule 8, the application of this paragraph depends on the position at
“the qualifying time” which is 14 February 2022 (see section 119(2)(d)). This is no
doubt an anti-avoidance measure, designed to stop developer-landlords from altering
their position after the proposals were first introduced into the bill.

The premise behind paragraph 2 is self-evidently that if the landlord (whether the
immediate landlord or a superior landlord) is the developer, they are responsible for
the defects and should not be able to push the costs of remedying the defects onto
anyone else. This takes priority over any other consideration and hence applies
however large and well off the leaseholders are.

The remaining protections for leaseholders however — those in paragraphs 3 to 9 of
schedule 8 — only apply to those with qualifying leases, namely those living in their
own homes or with small property portfolios (owning no more than two other
properties): see section 119, summarised in paragraph 16 above. The focus of the
protections is therefore squarely on individual leaseholders living in their flats
(although extended to those with very small portfolios). Leaseholders with larger
portfolios are left to bear all the costs (other than those covered by paragraph 2) as per
the contractual provisions for service charges in their leases.

Conversely, if the landlord is part of a corporate group whose net worth is at least
£2m per relevant building, they meet the contribution condition and cannot pass on
any of the costs to the protected leaseholders. This is the effect of paragraph 3 of
schedule 8 which provides that “no service charge is payable” under a qualifying
lease in respect of relevant defects if the landlord at the qualifying time met the
contribution condition.

These two provisions together show that a second feature of the legislative scheme is
that where the developer (or an associated company) is not the landlord the costs are
borne by those more likely to be in a position to pay — firstly leaseholders with
portfolios of more than two properties, and secondly landlords who are part of well-
resourced corporate groups.

Next, leaseholders with qualifying leases do not have to pay any service charges in
respect of cladding remediation. This is the effect of paragraph 8 of schedule 8,
which provides that “No service charge is payable” under a qualifying lease in respect
of cladding remediation (as defined). It applies even if the landlord does not meet the
contribution condition. This can be seen to have implemented the Secretary of State’s
announcement that no leaseholder living in their own flat “would pay a penny to fix
dangerous cladding”.

Similarly the effect of paragraph 9 of schedule 8 is that “No service charge is
payable” under a qualifying lease in respect of certain legal or other professional
services. This is of course the provision with which we are directly concerned. Again
it applies even if the landlord does not meet the contribution condition.
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Taken together paragraphs 8 and 9 show that a third feature of the legislative scheme
is that there are certain categories of costs that Parliament decided should not be
claimable at all from leaseholders with qualifying leases — namely cladding
remediation costs, and relevant legal and professional costs.

The fourth feature of the legislative scheme is that in other cases remediation costs
can in principle be passed on to leaseholders with qualifying leases but subject to a
cap on their liability depending on the value of their flats. If the value at 14 February
2022 was less than £325,000 (in Greater London) or £175,000 (elsewhere), then “no
service charge is payable” for relevant defects (paragraph 4 of schedule 8). If the
value was over those figures but less than £1m, the leaseholder’s liability is capped at
£15,000 (in Greater London) or £10,000 (elsewhere); if the value was between £1m
and £2m, the cap is £50,000; and if the value was over £2m, the cap is £100,000
(paragraph 5 of schedule 8). For this purpose there is a limited “look-back™ over the 5
years before commencement (paragraph 6 of schedule 8). Again this can be seen to
reflect a broad principle that those who are more likely to be able to afford to do so
should contribute more, whereas those who are less likely to be able to do so should
contribute less, or nothing at all.

These are the principal features of the leaseholder protections. But they are
supplemented by other provisions in the BSA. As I have already referred to, the
inevitable corollary of providing protection for leaseholders was (unless Government
was proposing, which it was not, that the taxpayer should pick up all the costs) that
costs will be incurred (by whoever is responsible for carrying out the work, whether
that be a landlord or a management company) which would otherwise have been
recoverable from leaseholders through the service charge provisions in the leases, but
will now not be. The BSA therefore contains provisions enabling those costs to be
passed on to others. This includes section 124 under which the FTT can make
remediation contribution orders where it is just and equitable to do so (see paragraph
21 ii) above), and regulations 3, 4 and 5 of the 2022 Regulations (see paragraphs 23 to
26 above).

Whoever ends up bearing the costs is given new rights against those ultimately
responsible, namely (i) by an extended limitation period under the DPA 1972 (section
135 of the BSA) and (ii) by a new cause of action against those manufacturing or mis-
selling cladding products (section 149). In addition the High Court is given power to
make associated companies liable for breaches of the DPA 1972 (section 130): see
paragraphs 21 iii) to v) above.

As can be seen this statutory scheme all flows from the decision to intervene in the
contractual scheme of obligations by protecting leaseholders from the full extent of
their contractual service charge liabilities. Once this decision had been made, it was
necessary not only to define who could benefit from the leaseholder protections, but
also to make provision for the level of protection they would receive; for who would
pick up the costs that were no longer to be met through the service charges; and for
what rights the latter would have to make claims over against others, including those
ultimately responsible.

The rival constructions
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That being the legislative purpose and scheme of the BSA I can now consider the
question of construction. We are of course concerned with the construction and effect
of paragraph 9 in schedule 8. But it was recognised on all sides that whatever we
decide in relation to paragraph 9 is likely to apply to the other provisions in schedule
8, namely paragraph 2 (developer-landlord), paragraph 3 (landlord who meets
contribution condition), paragraph 4 (leases worth less than £325,000 / £175,000),
paragraph 5 (cap on leaseholder contributions) and paragraph 8 (cladding remediation
costs). In each case the relevant paragraph provides either that no service charge is
payable, or a capped amount is payable, in the circumstances in which it applies.

By the end of the oral argument, it had become clear that four different constructions
of paragraph 9 were being advanced (see paragraphs 49 to 51 above). I find it helpful
to see how these rival constructions would read if spelt out.

The text of paragraph 9 is given by Newey LJ at paragraph 18 above, and I repeat
paragraph 9(1) here for convenience:

“(1) No service charge is payable under a qualifying lease in
respect of legal or other professional services relating to the
liability (or potential liability) of any person incurred as a
result of a relevant defect.”

As stated above, this provision came into force on 28 June 2022.

Mr Loveday’s construction is the most far-reaching. It is that once paragraph 9 had
come into force, the effect was that service charges in respect of the legal or other
professional services in question were to be regarded for all purposes as not “payable”
and hence as never having been payable, with the result that if unpaid they need not
be paid, and if already paid they could be recovered. That, it seems to me, involves
reading paragraph 9(1) as if it said:

“(1) From 28 June 2022, no service charge is payable and no
service charge is to be regarded as ever having been payable
under a qualifying lease in respect of legal or other
professional services relating to the liability (or potential
liability) of any person incurred as a result of a relevant
defect.”

Sir James Eadie’s construction is much more limited in effect. He submitted that
once paragraph 9 was in force it prevented any service charge of the relevant type
being payable — whether the underlying costs had been incurred, or a service charge
had been demanded, or had fallen due — but that it had no effect on payments that had
already been made. This construction can be spelt out as follows:

“(1) From 28 June 2022, no service charge is payable under a
qualifying lease in respect of legal or other professional
services relating to the liability (or potential liability) of any
person incurred as a result of a relevant defect whether such
services have been provided and billed for, or any service
charge demanded or fallen due, before or after 28 June
2022
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Mr Allison had two alternative constructions. His primary submission was that
paragraph 9 did not apply where the person claiming the service charge (usually, as
here, the landlord, although it could be a management company) had incurred costs in
respect of legal or professional services before 28 June 2022; his secondary
submission was that it did not apply where a service charge had become due before
that date.

These can be spelt out respectively as follows:

“(1) From 28 June 2022, no service charge is payable under a
qualifying lease in respect of legal or other professional
services relating to the liability (or potential liability) of any
person incurred as a result of a relevant defect where the
liability to pay for the legal or other professional services was
incurred on or after 28 June 2022.”

And:

“(1) From 28 June 2022, no service charge is payable under a
qualifying lease in respect of legal or other professional
services relating to the liability (or potential liability) of any
person incurred as a result of a relevant defect where the
service charge falls due on or after 28 June 2022.”

Mr Loveday’s construction

184.

I consider first Mr Loveday’s construction. As he accepted, the practical effect of this
would be very far-reaching. It would potentially re-open transactions that had taken
place decades ago, and had long since been thought to be settled. The effect of the
definition of “relevant defect” in section 120 is to include defects arising from work
carried out in the 30 years prior to 28 June 2022, so long as the defect is one which
gave rise to a building safety risk as defined (that is, a risk to the safety of people in or
about the building from the spread of fire or collapse of the building or part): see
paragraph 14 above. So work carried out to replace defective fire doors 20 years ago
would on this view be within the scope of the protections in schedule 8. The cost to
the landlord of carrying out such work might have been duly consulted on, reasonably
incurred and of a reasonable amount, so that the cost was quite properly included in
service charge demands; and such service charge demands could therefore have been
lawfully payable (and paid) at the time. But on Mr Loveday’s construction, schedule
8 might have the effect that any such service charge would now be treated as not
payable after all. Suppose for example a leaseholder with a qualifying lease of a flat
in London worth less than £325,000 on 14 February 2022: by paragraph 4 of schedule
8 no service charge is payable under such a lease in respect of a relevant measure
relating to any relevant defect. If Mr Loveday is right as to the construction of
paragraph 9 of schedule 8, the same would no doubt apply to paragraph 4, and all
service charges in respect of relevant defects arising from work carried out in the
previous 30 years paid by the leaseholder would now be treated as not having been
payable. Mr Loveday suggested that that meant that the leaseholders would be able to
apply to the appropriate tribunal under section 27A of the Landlord and Tenant Act
1985 and seek repayment or an adjustment of accounts accordingly, there being, he
said, no limitation period applicable to such a claim. We were not asked to decide if
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that was right, and I do not propose to do so, but it can be seen that on this view the
potential effect of schedule 8 is to re-open transactions from many years past.

That would put the potential retrospective effect of schedule 8 at the far end of the
spectrum. Such an interpretation is only to be adopted if one can be satisfied that this
is what Parliament intended. But I think there are two reasons why it is impossible to
be satisfied that this is what Parliament intended. First, there is no textual support for
it. One may contrast section 135 where section 135(1) extends the limitation period
under the DPA 1972, and section 135(3) provides that the amendment made by
section 135(1) in relation to an action under section 1 of the DPA 1972 “is to be
treated as always having been in force”. Second, and more significantly, there is
nothing to suggest that such a reopening of the position was something that
Parliament had in mind or that was required to address the problems that the
remediation provisions were designed to address. As the background to the
legislation clearly shows, the context for schedule 8 was a one-off crisis arising from
the safety risks uncovered by the Grenfell Tower tragedy which was leading to many
leaseholders facing unprecedented and unaffordable service charges. There is nothing
in this to suggest that another concern was to intervene in the contractual scheme of
service charges more generally, or to re-open up to 30 years’ worth of past service
charges. There was an undoubted problem in the inability of leaseholders to pay now;
there is no reason to think that another problem was the historic impact of service
charges demanded and paid long ago.

Moreover when one examines the practical working of schedule 8 in more detail, the
effects of Mr Loveday’s construction seem so outlandish that it is impossible to
believe that Parliament intended the protections for leaseholders in schedule 8 to lead
to a re-opening of past transactions in this way. Thus for example the availability of
almost all the protections (that is, other than that in paragraph 2) is limited to those
with qualifying leases. Whether a lease is a qualifying lease depends on a one-off
snapshot of the position at the beginning of 14 February 2022. Unless the then lessee,
or one of the then lessees, (a “relevant tenant”) was either occupying the dwelling as
his only or principal home, or owned no more than 2 other dwellings in the UK, at
that date, the lease is not a qualifying lease: see section 119 as summarised at
paragraph 16 above. If the test is met on that day, the lease is a qualifying lease;
conversely if the test is not met, the lease is not (and never will have been) a
qualifying lease and none of the protections for qualifying leases apply. That makes
sense if the intention of schedule 8 is to provide protection going forwards. It divides
existing leases as at 14 February 2022 into those that are qualifying (and whose
lessees will benefit from the protections) and those that are not (and whose lessees
will not). But it makes much less sense if the intention was also to provide
retrospective protection for up to 30 years before. One would expect the availability
of such protection to depend on whether the tenant was occupying the flat as his home
(or had no more than 2 other properties) at the time of payment, not on what the
position was on 14 February 2022.

Thus to take a simple example, suppose a lease under which a leaseholder paid
service charges for relevant defects in the period up to the end of 2021, but whose
lease had come to an end before 14 February 2022. That lease would not be a
qualifying lease and the leaseholder would therefore not benefit from the protections
in schedule 8 whereas others whose leases continued past that date would. That might
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admittedly be thought an unlikely scenario (as most leases are granted for 99 years or
more and high-rise blocks of flats are unlikely to be that old), but one can envisage
much more probable scenarios. Suppose for example two neighbours in the same
block, A and B, who bought their flats at the same time, occupied them as their
respective homes, and paid the same service charges from 1992 onwards, including
some based on the cost of remedying fire safety defects. On 14 February 2022 A is
still living in his flat as his only home and has a qualifying lease. On Mr Loveday’s
construction, A would be able to reopen payments he had made for service charges in
respect of relevant defects back to 1992. B however has sold his flat before that date.
Whether B’s lease is a qualifying lease depends not on whether it was his only home
when he lived there, but on the happenstance of who he sold it to. If he sold it to C
who on 14 February 2022 was living in it as his only home, then it would be a
qualifying lease, and it would appear that on Mr Loveday’s construction B could take
advantage of the provisions under which service charges under his lease were
retrospectively to be treated as not having been payable. But if he happened to sell it
to D, an investor with a portfolio of buy-to-let properties, so that on 14 February 2022
D was the leaseholder and owned more than 2 other properties, then the lease would
not be a qualifying lease. That would appear to mean that B would not benefit from
the protections available to the holders of qualifying leases. Some anomalies are
probably unavoidable whatever interpretation is adopted, but if the Parliamentary
intention had really been to enable certain leaseholders to reopen certain transactions
over the last 30 years, it would seem absurd to make the availability of this dependent
not on the position (and presumed ability to pay) of the lessee himself but on that of
his successor who happened to be the leaseholder in February 2022.

A similar point can be made on paragraph 3 of schedule 8. This is the provision
which provides that no service charge is payable under qualifying leases if the
landlord meets the contribution condition, namely that it is a member of a corporate
group whose net worth exceeded £2m per relevant building: see paragraph 168 above.
This test is again dependent on the position at the qualifying time, that is 14 February
2022. Suppose a case in which the landlord from 1992 was a small landlord that did
not meet the contribution condition. If that landlord was still the landlord on 14
February 2022, or had sold to another small landlord which did not meet the
contribution condition on that date, then paragraph 3 would have no application. But
suppose the landlord had before February 2022 sold the reversion to a successor
which was part of a wealthy corporate group such that the contribution condition was
met on 14 February 2022. That would mean that paragraph 3 would apply, and the
leaseholders with qualifying leases would not pay anything towards relevant defects.
On Mr Loveday’s construction, it would appear that past service charges would also
be treated as not having been payable, thereby entitling the leaseholders to re-open
transactions back to 1992 even though the landlord at the time was not itself a wealthy
landlord who met the contribution condition. Again it would seem bizarre that the
ability of the leaseholders to re-open past transactions would depend not on the wealth
(and presumed ability to pay) of the landlord at the time that the service charges were
demanded and paid, but on the wealth of a successor landlord at 14 February 2022.

Another example can be found in the provisions of paragraphs 5 and 6 which concern
the maximum that leaseholders of qualifying leases can be required to pay. Paragraph
6 gives the various amounts of the permitted maximum, ranging from £10,000 to
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£100,000 depending on the value of the qualifying lease and whether the premises are
in Greater London or not. Paragraph 5 provides:

“5(1) A service charge which would otherwise be payable under a
qualifying lease in respect of a relevant measure relating to
any relevant defect is payable only if (and so far as) the sum
of—

(a) the amount of the service charge, and

(b) the total amount of relevant service charges which fell
due before the service charge fell due,

does not exceed the permitted maximum.

2) In this paragraph “relevant service charge” means a
service charge under the lease in respect of a relevant measure
relating to any relevant defect that—

(a) fell due in the pre-commencement period, or
(b) falls due after commencement.

3) In sub-paragraph (2) “the pre-commencement period” means
the period—

(a) beginning 5 years before commencement or, if later, on
the day the relevant person became the tenant under the
qualifying lease, and

(b) ending with commencement.

“The relevant person” means the person who was the tenant
under the qualifying lease at commencement.

4) In this paragraph—

“commencement” means the time this paragraph comes into
force;

“the permitted maximum”: see paragraph 6.”

190. The effect of this is to require a limited “look-back™ over the 5 years before 28 June
2022 when calculating how much a leaseholder of a qualifying lease can be required
to pay. If for example a leaseholder had a lease of a flat in Greater London worth
more than £325,000 and less than £1m on 14 February 2022, the permitted maximum
for the lease would be £15,000 (this is the combined effect of paragraphs 4(1)(a), 6(2)
(a) and 6(3)). If the leaseholder had already paid £10,000 in service charges for the
remedying of relevant defects in the 5 years before 28 June 2022, the effect of
paragraph 5 is that he could only be charged another £5,000.
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Two things are noticeable about this. First the look-back is limited to 5 years before
commencement. So the fact that the leaseholder might have also spent a further
£1,000 on the replacement of fire doors in 2000 is to be ignored. This would seem to
sit oddly with Mr Loveday’s construction which would enable other service charges
impacted by schedule 8 to be re-opened over a much longer period, of up to 30 years.
So a leaseholder of a London flat worth £300,000 on 14 February 2022, who by
paragraph 4(1)(a) is not liable to pay any service charges in respect of relevant
defects, would on his construction be able to re-open past transactions back to 1992,
whereas a leaseholder of a slightly more valuable flat worth £350,000 would not be
able to look back beyond 2017. That would seem unlikely to be what Parliament
intended.

Second, there is no express mechanism laid down in paragraphs 5 and 6 for recovery
of past amounts even if they exceed the permitted maximum. Suppose for example
the leaseholder whose permitted maximum is £15,000 had spent not £10,000 but
£20,000 in the 5 years before 28 June 2022. Since paragraph 5 is expressly dealing
with a look-back over those 5 years, one would expect the legislation to have made
express provision for recovery of payments over the permitted maximum if that had
been the intention. It must have been obvious when making provision for the look-
back period that leaseholders might have already paid more than the permitted
maximum. But there is no hint in the legislation that Parliament intended that
leaseholders would have a right to recover the excess. That seems to me to make it
unlikely that Parliament intended that the provision in paragraph 5 that a service
charge is payable only if it exceeds the permitted maximum should be understood as
meaning that service charges in excess of the permitted maximum should be treated as
if they had never been payable. But this is the implication of Mr Loveday’s
construction.

In these circumstances I am not persuaded by Mr Loveday’s submission. It would
give a very significant retrospective effect to the legislation; it would go much further
than required to meet the problem which the remediation provisions were evidently
designed to address; and it would cause a number of difficulties in implementation.
In those circumstances it cannot be supposed that Parliament intended the legislation
to have this effect.

Sir James Eadie’s construction

194.

195.

The practical effect of Sir James Eadie’s construction is that a line is drawn on 28
June 2022. Any service charges paid before that date are unaffected by the
legislation; but from that date no further service charges of the relevant type are
payable, whether the underlying costs have been incurred, or service charges have
been demanded or fallen due. I agree with Newey LJ (see paragraph 51 above) that
this construction in line with the Judge’s conclusions.

I also agree with Newey LJ that this construction engages the principles that
legislation is not normally to be construed as altering the rights and obligations of the
parties resulting from events that had already taken place; and that legislation is not
normally to be understood as interfering with proprietary rights. Construing the
remediation provisions of the BSA as relieving a leaseholder from paying a service
charge based on costs that a landlord has already incurred interferes with the
landlord’s existing proprietary rights arising from events that had already taken place;
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and even more so if the landlord has not only incurred costs but demanded a service
charge which has fallen due. Mr Allison submitted with justification that this would
be unfair on landlords who had incurred costs in the bona fide belief that they would
be able to pass them on to leaseholders.

On the other hand, schedule 8 undoubtedly puts in place very substantial protections
for leaseholders, preventing them from being liable to pay service charges that would
otherwise be due. On any view this is a very significant statutory intervention in the
contractual scheme that would otherwise apply. Once Parliament had decided that an
intervention on such a scale was necessary to address the problem, it was bound in
any event to cause very significant unfairness to landlords (and others contractually
entitled to service charges). The process that elapses between a landlord deciding that
expenditure is required and successfully collecting service charges from the
leaseholders usually takes a considerable time. Suppose a landlord concludes that
work is required to remedy a defect. Unless it applies for dispensation, it first has to
consult the leaseholders in accordance with the requirements of the Landlord and
Tenant Act 1985. Once that process is complete, it will then enter into a contract for
the works. Payments will become due under the contract from time to time in
accordance with its terms. The landlord may well, depending on the service charge
provisions in the leases, be able to obtain payments on account from leaseholders in
advance of the payments becoming due; but will usually only be able to claim the
final amount once payments have been made and a reconciliation carried out between
payments on account and the final service charges. Leaseholders may or may not
then pay; they may or may not challenge the service charges as unreasonable. This
whole process may take a number of years.

Wherever the line is drawn in this process between service charges that the
leaseholders do have to pay and those that under the provisions of schedule 8 they do
not, it will cause serious disruption to the orderly collection of service charges. On
Mr Allison’s primary construction — namely that the protections of schedule 8 do not
apply to costs that have been incurred before 28 June 2022 — there will nevertheless
be landlords who have committed themselves to contracts in the belief they would be
able to pass on costs to leaseholders but who find that they are unable to do so as costs
are not incurred when the contract is signed but only when invoices are rendered or
payments made (see the decision in Burr, referred to by Newey LIJ at paragraph 38
above). On his secondary construction — namely that the protections do not apply to
service charges that fell due before 28 June 2022 — there will be many landlords who
have not only committed themselves to contracts but also actually incurred costs in
the expectation that they will be able to pass on the costs to the leaseholders, who find
that they cannot recover, or that they can only recover payments on account that have
already been demanded, but not balancing payments which have not. And whatever
construction is adopted, there will be many landlords who as at 28 June 2022 had not
started the remediation process at all; they on any view will be unable to recover the
relevant service charges but will still have very significant repairing obligations that
they cannot avoid and that they would have expected to be able to pass on the cost of.

In these circumstances I do not think that any sharp distinction can be drawn between
the unfairness to landlords who have committed themselves to contracts, or to those
who have incurred liabilities, or to those who have demanded service charges, or
indeed to those who have not yet started on the process of repair. Wherever the line is
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drawn the impact of the legislation will be to impose significant costs on landlords
that they were not expecting to bear, and I do not think the impact is significantly
more unfair to a landlord who has not only signed a contract but made a payment
under it, or has demanded a service charge which has fallen due. The effect of
bringing into force the protections in schedule 8 on 28 June 2022 was bound to cause
significant unfairness to all affected landlords regardless of where in the process they
happened to be on that date. It was also bound to introduce somewhat arbitrary
distinctions, whether that be between those landlords who had been billed and those
that had not; or those that had demanded service charges which had fallen due and
those that had demanded service charges that had not yet fallen due or those just about
to issue a demand; or those whose leaseholders had paid and those whose leaseholders
had not.

It is of course a matter for Parliament where it chooses to draw the line. So the first
consideration is whether there is any assistance in the text of the legislation to indicate
where it chose to do so. Here I think, in agreement with the Judge, that the language
favours the line being drawn where Sir James said it was rather than where either of
Mr Allison’s constructions would draw it. The various paragraphs of schedule 8
provide simply that “no service charge is payable” (paragraphs 2, 3, 4, 8 and 9), or “a
service charge ... is payable only if” it does not take the total over the permitted
maximum (paragraph 5) for the various matters referred to. Since these provisions
came into force on 28 June 2022, and I have rejected Mr Loveday’s construction, this
means “on and from 28 June 2022 no service charge is payable”. On Sir James’
construction this is exactly what the legislation provides; from 28 June 2022 no
service charge will thereafter be payable (regardless of whether costs have already
been incurred or service charges already been demanded, or indeed fallen due). On
either of Mr Allison’s constructions, this will not be the case. Many leaseholders will
find that they still have to pay some service charges after that date in respect of the
matters referred to. In the present case the sums are relatively modest, but the sums
could be vast. A landlord could have entered into contracts for remedying fire safety
defects under which it had already incurred millions of pounds of costs; it could have
already billed leaseholders, or be in a position to bill them, for £100,000 each. There
is nothing on the face of the legislation providing that the protections in schedule 8
are to be deferred until all the costs that had already been incurred, or all the costs that
had already been demanded, or fallen due, should have been paid. If that had been
Parliament’s intention, one might have expected the legislation to specify with more
precision when the protection was to take effect. But there are, as is common ground,
no transitional provisions at all.

Moreover I think that paragraph 5 of schedule 8 lends some support to Sir James’
interpretation. As set out above (see paragraphs 179-180) this contains a look-back
over the 5 years before 28 June 2022 to see if the leaseholder in question has already
reached the permitted maximum. Suppose a case in which the leaseholder has a
London flat worth over £325,000 but under £1m, and hence has a permitted maximum
of £15,000, and has by 28 June 2022 already paid £20,000 in that 5 year period. The
natural interpretation of paragraph 5 is that, having already paid more than the
permitted maximum, the leaseholder cannot be required to pay more. But on Mr
Allison’s interpretation I think that would only apply to service charges based on
costs which had not yet been incurred (or service charges not yet due) with the result
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that the leaseholder could continue to be required to pay service charges well over the
permitted maximum. That seems contrary to the plain language of paragraph 5.

So far as it goes therefore I think the text of the Act militates against Mr Allison’s
interpretations and in favour of Sir James’. But I acknowledge that that by itself that
would be a slender basis on which to decide that Parliament had intended to deprive
landlords of their accrued rights. Far more significant to my mind is whether one or
other interpretation can be seen to be more consonant with the purpose and scheme of
the remediation provisions which “provide the basic frame of orientation for the use
of the language employed in it” (see paragraph 144 above).

Once this is taken into account I think that Sir James’s construction is indeed to be
preferred to those of Mr Allison. As set out above, the scheme of schedule 8 is to
provide a raft of protections for leaseholders, in the case of paragraph 2 for all
leaseholders, and in the case of the other paragraphs for leaseholders with qualifying
leases. The evident purpose of doing so is, in the case of paragraph 2, to ensure that
costs are met by those responsible for the defects rather than anyone else; and, in the
case of the other paragraphs, to provide relief for leaseholders facing unprecedentedly
large and very often unaffordable service charges. But on either of Mr Allison’s
interpretations this would not happen for many leaseholders for a wholly
unpredictable time. Leaseholders whose landlords were, or were connected with, the
original developers would still have to pay for remediation, and leaseholders with
qualifying leases would still face, and still have to meet, bills for remediation, so long
as in each case costs had been incurred, or service charges had fallen due, before 28
June 2022. Such bills could be very large. That would to my mind cut across the
evident legislative purpose of relieving leaseholders from their immediate
predicament of facing large and often unaffordable bills; it would also I think tend to
prevent the market from being freed up as intended. It would mean that far from
leaseholders not having to pay a penny for cladding remediation, they might still have
to pay many thousands of pounds. It would not put an end to questions being raised
by MPs with ministers, or stories in the press about leaseholders facing ruin. In short
I do not think it would achieve what can be seen to be the legislative purpose of
addressing the immediate crisis of leaseholders trapped in their flats facing ruinously
expensive bills.

In those circumstances [ consider that Parliament cannot have intended that
leaseholders should still continue to face the uncertainties and difficulties of the large
and unaffordable bills that the legislation was designed to address. The only way to
give effect to the Parliamentary intention of breaking the logjam and protecting
leaseholders is to my mind to interpret the provisions that “no service charge is
payable” as meaning what they appear to say, namely that from the date of such
provisions coming into force no such service charge is indeed payable. I accept as I
have said that that causes unfairness to landlords, but the real unfairness is the
decision to deprive landlords of their contractual right to pass certain costs on to
leaseholders at all. Once that decision had been made, I do not think that the
unfairness of depriving landlords of accrued rights adds very much; and I do not think
this additional unfairness is sufficient to justify reading the legislation in such a way
as to cut across the legislative purpose of providing protection to leaseholders against
unaffordable bills in the way that Parliament obviously intended.
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204. I have therefore concluded that Sir James Eadie’s construction is to be preferred to
those of Mr Allison and I would dismiss the appeal accordingly.

205. I add that I had drafted the substance of this judgment before the Supreme Court
handed down their decision in URS. As Newey LJ has referred to, we have received
further submissions from the parties in relation to the implications of their judgments
for this appeal. I mean no disrespect to counsel by saying that nothing in them has
caused me to change or reconsider my views, which I believe to be in line with the
guidance from the Supreme Court; and I have not thought it necessary to lengthen this
judgment by setting out the reasons why I have so concluded.

Lord Justice Holgate:

206. I agree with Newey LJ on grounds 1 and 3 for the reasons he gives. I agree with
Nugee LJ on ground 2 for the reasons he gives. Accordingly, I would dismiss the
appeal.
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	4. This is the second of two appeals to this Court concerning the operation of Part 5 of the BSA, the other being Adriatic Land 5 Ltd v The Long Leaseholders at Hippersley Point (“the Adriatic appeal”). The detailed issues in the Adriatic appeal are rather different, but there is an inevitable overlap in some respects, and by Order dated 14 October 2024 Lewison LJ directed that the Adriatic appeal and this appeal should be heard sequentially by the same constitution. We therefore heard this appeal directly after the Adriatic appeal. They do however raise different issues, and we have written separate judgments for each appeal.
	5. In this appeal there are two grounds of appeal. By section 124 of the BSA the FTT may make an RCO if it considers it just and equitable to do so. By Ground 1 the Appellants contend that the FTT erred in concluding that it was just and equitable to make the RCOs. By Ground 2 they contend that the FTT erred in concluding that an RCO can be made in respect of costs incurred before the relevant part of the BSA came into force on 28 June 2022.
	6. Those appearing before us were as follows:
	(1) The Appellants (SVDP and Get Living) were represented by Mr Jonathan Selby KC and Ms Cecily Crampin.
	(2) Triathlon was represented by Mr Alexander Nissen KC and Mr Paul Letman.
	(3) EVML, as explained below, although the intended beneficiary of the RCOs, was not an applicant for them before the FTT. It was joined as a respondent to enable it to participate, but until a late stage took no active part in the proceedings; it was not represented at the hearing before the FTT, although it did make written submissions through counsel supporting Triathlon’s applications. Before us it appeared by Mr Timothy Polli KC, and has aligned itself with Triathlon in resisting the appeal.
	(4) The Secretary of State for Housing, Communities and Local Government (“the Secretary of State”), who was permitted to intervene by Order of Lewison LJ dated 10 September 2024, was represented by Mr Michael Walsh KC, Ms Camilla Chorfi and Mr Richard Miller.
	7. We have had wide-ranging and well-argued submissions from counsel for all parties. For the reasons that follow I prefer those for the Respondents and would dismiss the appeal on both grounds.
	The Building Safety Act 2022
	8. It is convenient next to refer to the BSA. We have given an account of the background to the Act and the relevant provisions of Part 5 in our judgments in Adriatic, which we are handing down at the same time as our judgments in the present appeal. I will not repeat it all here, but I can summarise it as follows. The BSA was Parliament’s main legislative response to the Grenfell Tower tragedy. Much of the Act was passed to implement the recommendations of the review into building regulations and fire safety led by Dame Judith Hackitt, and Parts 2 to 4 duly establish a new regulatory regime for high-rise buildings, improving the focus on safety both at the design and construction stage and at the stage when buildings are occupied.
	9. Part 5 contains a variety of provisions, including a group of sections headed “Remediation of certain defects”, consisting originally of sections 116 to 125 (although section 125 has subsequently been repealed). In Adriatic I referred to these sections together with schedule 8 (which contains much of the detail and is given effect to by section 122) as “the remediation provisions”. The BSA was passed on 28 April 2022 and by section 170(3)(a) the remediation provisions all came into force two months later, that is on 28 June 2022. Unlike Parts 2 to 4 which are forward-looking and set up new regulatory provisions for the future, the remediation provisions were designed to deal with a one-off problem, referred to as the building safety crisis, which saw many leaseholders of flats in high-rise blocks facing unprecedently high, and often unaffordable, service charge bills to pay for the costs of existing fire safety and structural safety defects in their blocks. As explained in more detail in Adriatic, a central purpose of the remediation provisions was to provide a substantial measure of protection against such service charges for leaseholders. These protections are found in schedule 8 and in most cases are confined to those with “qualifying leases” – that is where the lessee occupied the flat as their only or principal home, or owned at most 2 other properties in the UK, on the qualifying date of 14 February 2022: see sections 119 and 119A.
	10. Paragraph 2 of schedule 8 however contains a more wide-ranging protection, the effect of which is to relieve any lessee from having to pay via their service charges for the costs of remedying fire safety defects if the original developer – or an associated company – is their landlord, or is a superior landlord. It provides as follows:
	11. Subject to certain exceptions, a “relevant building” is “a self-contained building, or self-contained part of a building, in England that contains at least two dwellings and (a) is at least 11 metres high, or (b) has at least 5 storeys”: see section 117(2). There is no dispute that the blocks in the present case are relevant buildings.
	12. There is also no dispute that the fire safety defects in the present case are relevant defects, and that the proposed works are relevant measures. “Relevant defect” is defined by section 120(2) to refer to “a defect … that (a) arises as a result of anything done (or not done), or anything used (or not used), in connection with relevant works, and (b) causes a building safety risk”. By section 120(5) and section 120(3) respectively, “building safety risk” is “a risk to the safety of people in or about the building arising from (a) the spread of fire, or (b) the collapse of the building or any part of it”; and “relevant works” means any of the following:
	13. It is common ground that the effect of paragraph 2 of schedule 8 in the present case is that Triathlon is not liable for service charges related to the remedying of the fire safety defects. This is because SVDP is the developer (as defined in paragraph 2(4)) and the freehold is held by two property holding companies called Stratford Village Property Holdings 1 Ltd and Stratford Village Property Holdings 2 Ltd (“SVPH 1” and “SVPH 2”). SVPH 1 and SVPH 2 are therefore together a superior landlord and they are associated with SVDP.
	14. Paragraphs 3 to 9 of schedule 8 to the BSA provide protection against service charges for lessees under qualifying leases, the effect being either that no service charge is payable in the circumstances variously referred to, or that the lessee’s liability is capped at a certain amount (the amount of the cap depending on whether the flat is in Greater London or not, and the value of the lease on 14 February 2022). We have given a more detailed account in our judgments in Adriatic to which reference can be made if necessary.
	15. Section 123 empowers the Secretary of State to provide by regulations for the FTT to make “remediation orders” requiring relevant landlords to remedy defects.
	16. Section 124 empowers the FTT to make RCOs. This is the provision with which we are directly concerned in this appeal. As enacted it provided as follows:
	The section has since been amended, but we are concerned with it in its original form.
	17. Section 121 of the BSA explains when a partnership or body corporate is “associated” with another person for the purposes of sections 122 to 124 and schedule 8. It is not disputed that Get Living is associated with (at least) SVPH 1 and SVPH 2 (the landlords of the blocks), and hence is within the scope of section 124(3).
	18. Other provisions of the BSA can be briefly noted:
	(1) Section 130 empowers the High Court, “if it considers it just and equitable to do so”, to make an order providing for a body corporate which has been associated with another body corporate to share a liability which the latter has incurred under the Defective Premises Act 1972 (“the DPA 1972”) or section 38 of the Building Act 1984 (“the BA 1984”) or as a result of a building safety risk.
	(2) Section 135 extended the limitation period for claims under section 1 or 2A of the DPA 1972 or section 38 of the BA 1984. The practical effect was to extend the limitation period for historic claims under section 1 of the DPA 1972 from 6 years to 30 years, thus enabling claims to be brought for buildings completed from 1992 onwards.
	(3) Section 149 introduced a new cause of action allowing claims to be made where cladding products that were defective when manufactured, misleadingly sold or in breach of regulations have contributed to a building being unfit for habitation.
	19. There are also regulations made under the BSA. In particular paragraph 12 of schedule 8 empowers the Secretary of State to make regulations for the recovery from a relevant landlord of any amount not recoverable under a lease as a result of the leaseholder protections in schedule 8. Pursuant to this power regulations 3, 4 and 5 of the Building Safety (Leaseholder Protections) (Information etc.) (England) Regulations 2022 SI 2022/589, made in July 2022, (“the 2022 Regulations”) enable landlords who are unable to recover service charges from their tenants as a result of schedule 8 to the BSA to pass on costs to other landlords.
	20. Regulation 3 of the 2022 Regulations allows a landlord who has paid or is liable to pay the cost of a relevant measure relating to a relevant defect which, but for paragraph 2 of schedule 8 to the BSA, would have been payable as a service charge by a tenant under the lease to recover the cost from the “responsible” landlord(s). By regulation 3(8), the “responsible” landlord is:
	21. Regulation 4 of the 2022 Regulations allows a landlord who has paid or is liable to pay the cost of a relevant measure relating to a relevant defect which, but for paragraph 3 of schedule 8 to the BSA, would have been payable as a service charge by a tenant under the lease to recover the cost from the “contributing” landlord. By regulation 4(7), the “contributing” landlord is the person who is “the landlord under the qualifying lease referred to in paragraph (1) provided that they met the contribution condition in paragraph 3 of Schedule 8 to the Act on 14th February 2022” or “after 14th February 2022 became the owner of that landlord’s interest”.
	22. Regulation 5 of the 2022 Regulations applies where a landlord has paid or is liable to pay the cost of a relevant measure relating to a relevant defect which, but for paragraphs 4 to 9 and 11 of schedule 8 to the BSA, would have been payable as a service charge by a tenant under the lease. In such a case, each landlord under any lease in the building is liable to pay a share of the cost.
	The scheme of the remediation provisions
	23. Before coming to the facts, it is worth standing back from the detail and considering the legislative scheme of these provisions. In my judgment in Adriatic I attempted to identify a number of features that can be discerned from the remediation provisions taken as a whole (see paragraphs [164] to [175]). As there set out in more detail, they can be summarised as follows:
	(1) If the person responsible for the defect retains an interest in the building (as at the relevant date, 14 February 2022), they will be likely to have to bear the costs of remedying it (paragraph 2 of schedule 8, and regulation 3 of the 2022 Regulations).
	(2) If the lessee has more than a very small portfolio of properties, they get no further protection (this is the effect of confining the other protections to those with qualifying leases); conversely if the landlord is part of a well-resourced corporate group they meet the “contribution condition” and cannot pass on costs to protected lessees at all (paragraph 3 of schedule 8). In other words those who are more likely to be able to afford to pay are required to do so.
	(3) Next there are certain categories of costs (cladding remediation under paragraph 8 of schedule 8, and legal and other professional costs under paragraph 9 of schedule 8) which protected lessees do not have to contribute towards at all.
	(4) In other cases remediation costs can in principle be passed on to protected lessees, but subject to a cap on their liability (or a complete exemption from liability) depending on the value of their flats (paragraphs 4 to 6 of schedule 8).
	(5) The inevitable corollary of relieving lessees of their contractual service charge liabilities is that (unless Government was proposing, which it was not, that the taxpayer would pick up all the costs) costs will be incurred by whoever is doing the work (whether landlord or management company) that would otherwise have been met by the lessees through their service charges but will now not be. The BSA therefore contains provisions enabling those costs to be passed on to others. This includes section 124 under which the FTT can make RCOs where it is just and equitable to do so, and regulations 3, 4 and 5 of the 2022 Regulations.
	(6) Whoever ends up bearing the costs is given new rights against those ultimately responsible, namely (i) by an extended limitation period under the DPA 1972 (section 135 of the BSA) and (ii) by a new cause of action against those manufacturing or mis-selling cladding products (section 149). In addition the High Court is given power to make associated companies liable for breaches of the DPA 1972 (section 130).
	24. As I said in Adriatic, this statutory scheme all flows from the decision to intervene in the contractual scheme of obligations by protecting leaseholders from the full extent of their contractual service charge liabilities. Once this decision had been made, it was necessary not only to define who could benefit from the leaseholder protections, but also to make provision for the level of protection they would receive; for who would pick up the costs that were no longer to be met through the service charges; and for what rights the latter would have to make claims over against others, including those ultimately responsible.
	25. It is convenient to mention here that after the hearing but before judgment could be finalised the Supreme Court handed down judgment in another case concerning the BSA, URS Corporation Ltd v BDW Trading Ltd [2025] UKSC 21 (“URS”). We gave the parties an opportunity to file further written submissions on any implications of the decision for the present appeal. URS concerned a different aspect of the BSA, namely section 135, but the judgments do contain some helpful statements as to the Act generally, which I will refer to below as appropriate.
	The facts – background and corporate structure
	26. The detailed facts are set out by the FTT with great clarity in their decision. For present purposes I can summarise them more shortly. The appeal concerns five blocks in East Village at Stratford in East London. The Village was originally constructed to provide accommodation for 17,000 athletes and officials participating in the Olympic Games in London in 2012, but it was always intended that after the Games were over the athletes’ village would be converted to provide housing, and East Village is now a large permanent residential estate providing nearly 3,000 new homes, most contained in 66 blocks of between 8 and 12 storeys.
	27. The five blocks with which we are concerned, referred to by the FTT as Blocks A to E, therefore form only a small part of the estate. They are all in a part of the Village referred to during its development as Plot N26. Each contains a mix of three-storey “town houses” or maisonettes and retail units on the lower levels, and flats or apartments on the upper levels. It was always intended that East Village would include both affordable housing and market housing and from the start it was an important design principle that units occupied under different tenures should not be identifiable by their appearance, nor concentrated in particular areas, but distributed through the Village, so the blocks contain a mix of different tenures. As elsewhere on the estate ownership is therefore split between Get Living which specialises in the private rental market and owns (through subsidiaries) the private rented housing, and Triathlon which owns the social and affordable housing. In practice this means that Triathlon has long leasehold interests in each of the five blocks, while Get Living has such interests in Blocks C to E.
	28. After the right to host the 2012 Games had been awarded to London, the Olympic Delivery Authority (“the ODA”), a public body, was established in March 2006.
	29. Triathlon is a limited liability partnership of three housing providers, two of them subsidiaries of much larger registered social housing providers and the third a property development and investment company which was part of a consortium selected by the ODA in March 2007 as its private sector development and funding partner for the development of East Village. Triathlon came into existence with the intention of purchasing the affordable housing at East Village when the buildings became available after the 2012 Games.
	30. In 2009 the ODA set up (and thereafter owned) SVDP, a limited partnership consisting of three corporate partners (one general and two limited), for the sole purpose of funding and developing East Village for legacy use after its occupation by the 2012 competitors.
	31. The development of Plot N26 took place pursuant to a Framework Agreement concluded in June 2009 between SVDP as Developer, SVPH 1 and SVPH 2 as Landlord, and Triathlon as Tenant. This, supplemented by separate Development Agreements for each Plot, provided for the construction of the affordable housing at East Village and the grant of leases to Triathlon of the affordable housing in each block on completion of post-Games retrofitting works.
	32. SVDP did not carry out the development itself. It entrusted the management of the project to Lend Lease Development Ltd which in turn commissioned Galliford Try Construction Ltd as its design and build contractor in respect of Plot N26. It is however common ground that SVDP is the “developer” of East Village within the meaning of section 124(5) of the BSA (see paragraph 16 above). The contract between Lend Lease and Galliford Try was entered into in December 2009, and the athletes’ accommodation was opened in March 2012.
	33. Meanwhile the ODA was also taking steps for the disposal of East Village after the Games were over. From September 2010 it conducted a bidding process under which the successful bidder would acquire the East Village, subject to Triathlon’s interests in the affordable housing, and so be able to sell or let the other housing (nearly 1,500 units) on the open market. In the event the successful bidder was a joint venture between the Qatari sovereign wealth fund and a BVI investment fund. The ODA was prepared to sell either the land itself or SVDP (which was the beneficial owner of the land) but in the event the purchasers decided to acquire SVDP, and contracted to do so (through a specially incorporated company called QDD Athletes Village UK Ltd (“QDDAV”)) in August 2011.
	34. In September 2012 after the Games were over the retrofitting of the athletes’ accommodation began. This work was to the interior of the buildings only and did not change the facades.
	35. The sale of SVDP to QDDAV was completed on 6 August 2014. There have since then been various changes in both the corporate structure, and the identity of the investors who are interested, but the details do not matter. The current owner of SVDP is (and has been since 2018) Get Living, whose wholly-owned indirect subsidiaries include QDDAV, the three corporate partners in SVDP, and the two property holding companies SVPH 1 and SVPH 2, who hold the freehold on trust for SVDP.
	EVML
	36. I should also briefly refer to the position of EVML. EVML was established in 2009 by agreement between SVDP and Triathlon. Its role is to manage the estate. The current position is that most of the voting rights in EVML are held by either Triathlon (some 39%) or Get Living (some 58%), with the balance (some 3%) held by private individuals. Triathlon and Get Living appoint two directors each, and a fifth is appointed by SVDP.
	37. EVML is contractually responsible for remedying defects in the blocks. But, as found by the FTT, from the commencement of the BSA (and before that when its provisions became known) the interests of its two major shareholders diverged, SVDP being the developer against whom both EVML and Triathlon had rights under the Act, and it was, the FTT said, hardly surprising that this made taking decisions at board level a slow and difficult process. Until very late in the day that made it impossible for EVML to initiate or take part in the proceedings, but eventually the board agreed that the two Triathlon directors alone should take advice and make decisions in connection with the proceedings, and EVML, as already referred to, is now supportive of the RCOs.
	Property structure
	38. So far as the property interests in the five blocks are concerned the position is as follows:
	(1) The freehold is vested in SVPH 1 and SVPH 2 as trustees for SVDP.
	(2) Below the freehold is a headlease granted to EVML in November 2016 for a term of 1000 years (of Plot N26 among other plots). This was inserted above the leases next mentioned.
	(3) Below the headlease are long (999 year) leases granted to Triathlon and a company called QDD EV N26 Ltd respectively.
	(4) Triathlon has 7 such leases (one for each of Blocks A to D, and three for Block E). They demise the interior of the social and shared ownership units in the blocks, amounting to 129 homes in all. Each lease requires payment of a service charge to EVML in return for services, including the repair and maintenance of the structure and exterior. Triathlon has granted shared ownership leases or assured tenancies of the 129 units let to it.
	(5) In Blocks A and B, all the units are in fact comprised in Triathlon’s leases. But in Blocks C, D and E, there are other units, amounting to 77 in all, which are not. These (and the retail units) are the subject of 999 year leases to EV N26 Ltd (formerly named QDD EV N26 Ltd), and in turn sub-leased for 125 years to a Get Living subsidiary, Get Living London EV N26 Ltd. The leases provide for service charges to be payable to EVML. Get Living London EV N26 Ltd has let these units on assured shorthold tenancies at market rents.
	39. The Grenfell Tower tragedy took place on 14 June 2017. It prompted EVML to review the cladding materials used at East Village. Initial investigations revealed that some blocks, but not those at Plot N26, used the aluminium composite material (“ACM”) cladding responsible for the spread of fire at Grenfell Tower. But publication of Advice Note 14 in December 2018 by the relevant Government Department (then called the Ministry of Housing, Communities and Local Government), which was addressed to the owners of high-rise residential buildings with external wall systems not incorporating ACM, led to further investigations.
	40. The position with Plot N26 was not clearly identified until November 2020, but serious fire safety defects were ultimately discovered in each of the five blocks both as regards design and construction of the non-ACM cladding adopted for the facades. It is not necessary to go into any detail as there is no dispute that the defects are “relevant defects” for the purposes of the remediation provisions: see paragraph 12 above. In response to the discoveries a waking watch was implemented in November 2020 which remained in place until additional alarm and heat detection systems were installed as temporary measures.
	41. Applications were made by EVML to the Building Safety Fund (“the Fund”). The Fund is one of three central government schemes to provide assistance to building owners to meet the cost of remedying fire risks. In Greater London it is administered by the Greater London Authority (“the GLA”). In October 2021 the GLA approved the blocks at Plot N26 as eligible for funding, and in September 2022 the Fund agreed in principle to fund the majority of the works at East Village; a Pre-tender Support Agreement was entered into between the GLA and EVML in October 2022.
	42. It took some time for EVML’s board to agree on what works were required but a contract for remediation works at the five blocks, which involves removing and replacing the exterior cladding (“the Major Works”), was ultimately entered into in December 2022 by EVML with Errigal Facades Ltd (“Errigal”) and work started in April 2023; the FTT said that full remediation was expected to be complete by August 2025. We were provided with a note of the updated position by EVML which indicated that as at 18 March 2025 works on three of the blocks had completed, and works on the other two were due to complete on 2 April 2025, ahead of schedule.
	43. In February 2023 it was confirmed that the Fund would cover the costs of the Major Works and a detailed Grant Funding Agreement was entered into between the Secretary of State, (then called the Secretary of State for Levelling Up, Housing and Communities and referred to in the agreement as “DLUHC” – the department is now known as the Ministry of Housing, Communities and Local Government), the GLA and EVML on 1 June 2023 (“the Grant Funding Agreement”). It provides for DLUHC to provide funding up to a maximum sum of some £24.5m. At the time of the hearing before the FTT a first tranche of over £7m had been received, and a second of some £10m had been approved for release. The FTT heard some submissions as to suggested concerns that the Fund might not in the event cover the entirety of the cost of the Major Works; but it concluded that there was “no good reason to believe that the remedial works will founder for lack of money, whatever we decide.” EVML’s Update Note of 18 March 2025 indicated that it had applied to the Fund for an increase in the amounts payable. The application was partially successful and the total amount to be provided was increased to some £27.5m, of which over £26m had been paid to EVML to date.
	The applications
	44. It is common ground that none of the costs of the Major Works are recoverable as service charges from Triathlon (this is the effect of paragraph 2 of schedule 8). Triathlon’s apportioned share of the expected costs at the time of the hearing before the FTT was over £16m, although the final sum will not be known until the completion of the Errigal contract. Triathlon has not paid anything towards these costs, although, as set out above, its share of the costs is currently being funded by the Fund (although it seems likely there will be some shortfall). The main purpose of Triathlon’s applications for RCOs against SVDP and Get Living, which it brought in December 2022, is to require them to pay its share of the costs of the Major Works to EVML.
	45. In addition Triathlon has incurred other costs as a result of the discovery of the relevant defects; examples include such matters as the original investigations, the waking watch and installing the temporary fire alarm system. Triathlon also sought RCOs to cover these costs as well; where it had paid the costs (some before and some after the BSA came into force), it sought payment to itself by way of reimbursement; and where it had not paid the costs, it sought an order for payment to EVML. The sums involved are very much less than the costs of the Major Works: details are given below.
	46. The FTT heard evidence as to the financial position of SVDP and Get Living. In summary they concluded that SVDP had (at the end of 2021) a net asset value of over £12m, but that was underpinned by fixed assets in the form of illiquid real estate which would take time to sell if that became necessary; its current asset position was negative and it was only possible for it to prepare its accounts on a going concern basis due to the continued financial support of Get Living. It would be unable to comply with an RCO in any significant sum without the support of Get Living. Get Living on the other hand would be more than able to meet any obligation imposed in these proceedings: its accounts for 2022 showed that the value of the Group’s investment property had increased by nearly £300m, and totalled more than £2.6bn.
	The FTT’s decision
	47. In their decision of 19 January 2024 the FTT, after an introduction and an account of the relevant provisions of the BSA, first considered a number of issues of principle. One of these was whether an RCO can be made in respect of costs incurred before the commencement of the remediation provisions on 28 June 2022. This question has no relevance to the RCOs for the Major Works as the Errigal contract was entered into in December 2022, but does affect some of the more minor costs previously incurred (and paid) by Triathlon. The FTT concluded that section 124 of the Act does allow RCOs to be made in respect of costs incurred before 28 June 2022 ([73]). This conclusion is challenged by Ground 2 of the appeal.
	48. Another issue that was raised was whether a company that was associated with each of the corporate partners in a limited partnership was also associated with the partnership itself. In the present case Get Living was accepted to be associated with each of the corporate partners in SVDP, but there was a dispute as to whether that meant that it was also associated with SVDP.
	49. The FTT declined to answer this question because in their view it did not matter. It was accepted that Get Living is an associate of the freeholder (SVPH 1 and SVPH 2) and of each of the landlords in the relevant chain of title. That meant that it came within section 124(3)(d) and so could be specified in an RCO. The question whether it was also an associate of SVDP therefore made no difference to the FTT’s jurisdiction; and it was not argued on behalf of Get Living that the capacity in which it might be specified as an associate made any difference in the present case to the Tribunal’s determination whether it was just and equitable that an order should be made against it ([124]-[125]). None of that has been challenged before us.
	50. After a careful and detailed account of the facts, the FTT then turned to the question whether it was just and equitable to make the RCOs. It was agreed that the qualifying conditions for making RCOs against both SVDP and Get Living were met, but that that was not enough; section 124 conferred a discretionary power that should be exercised having regard to the BSA and all relevant factors ([236]-[237]).
	51. They then considered the factors relied on on each side, discounting some of them as not carrying much weight ([245]-[263]). They then set out the factors which seemed to them more important. This conclusion is challenged in Ground 1 of the appeal and it will be necessary to look at some of their reasoning in more detail below, but in essence it was as follows:
	(1) First, SVDP was the developer. It was the policy of the BSA that primary responsibility for the cost of remediation should fall on the original developer ([265]).
	(2) If it was just and equitable to make an order against SVDP it would also be just and equitable to make one against Get Living; the obvious purpose behind the association provisions was to ensure that where a development has been carried out by a thinly capitalised or insolvent development company a wealthy parent or other associate could not evade responsibility for meeting the costs by hiding behind the separate personality of the development company ([266]).
	(3) There was a risk that there would be a shortfall in the funding of the Major Works by the Fund, but they thought the risk a very modest one. They therefore gave little weight to the risk that the Major Works would not be completed without an order; but gave some weight to the possibility that there might be uncertainty for a time if the Fund refused further help, and that there might even have to be further tribunal proceedings. That would be undesirable ([267]).
	(4) They then considered what was called the “public purse point”, namely why not leave the work to be funded by the Fund, allowing EVML to pursue its remedies against the contractors who built East Village, with SVDP picking up any shortfall? There was every intention that EVML would bring claims against Galliford Try, the main contractor. There was however no knowing how long it would take for a claim to come to trial (liability had already been disputed by Galliford Try) and no guarantee of how much would be recovered ([269]). “The question is”, they said, “who should fund the work in the meantime?” ([274]).
	(5) On this they said ([273]) that:
	And ([270]) that Mr Selby:
	(6) They said that Mr Selby’s position cut across two of the principal objectives which section 124 was plainly intended to achieve. First, section 124 and the regulations contained a hierarchy or cascade of liability which did not include the taxpayer, such that public funding was a matter of last resort ([278]). Second, it was plainly the intention of Parliament that an RCO should provide a route to securing funding without the applicant having to become involved in or wait on the outcome of other claims, which might involve complex, multi-handed, expensive and lengthy litigation. If the Fund was left to fund the works while the claims against Galliford Try were resolved, the respondents would effectively achieve the very thing which section 124 was intended to avoid ([279]).
	(7) Finally they considered, and rejected, the argument that it was not just and equitable for RCOs to be made in respect of costs incurred before the commencement of the remediation provisions on 28 June 2022 ([280]-[283]).
	52. They therefore concluded that it was just and equitable to make the RCOs sought by Triathlon ([291]). This decision was given effect to by their Order dated 5 March 2024. This provided for the following payments to be made by SVDP and/or Get Living:
	(1) Reimbursement to Triathlon of a total of £1,158,358.18 paid by Triathlon to EVML.
	(2) Payment to EVML of £725,019.91 (Triathlon’s share of costs of other remedial measures to the blocks).
	(3) Payment to EVML of £42,418.88 or Triathlon’s share of such other reasonable amounts incurred by EVML in servicing and decommissioning the temporary fire alarms.
	(4) Payment to EVML of £3,631,766.33 (Triathlon’s share of the amount paid by EVML to date to Errigal).
	(5) Payment to EVML of £11,324,264.11 (Triathlon’s share of the forecast cost of the remaining Major Works); and Triathlon’s share of such further or other reasonable amounts as are incurred by EVML in completing the works.
	(6) Payment to EVML of £1,075,214.09 (Triathlon’s share of the forecast cost of professional fees relating to the Major Works); and Triathlon’s share of such further or other reasonable amounts as are incurred by EVML in respect of such fees.
	53. The FTT gave permission to appeal to the UT. It was the FTT’s suggestion (and the parties agreed) that the UT be jointly invited to dismiss the appeal and grant permission to appeal to this Court without engaging with the substance of the arguments, and, as already referred to, this is what happened. By Order dated 7 May 2024 Judge Elizabeth Cooke in the UT formally dismissed the appeal and granted permission to appeal to this Court.
	Grounds of appeal
	54. There are two Grounds of Appeal. Ground 1 is that the FTT erred in concluding that it was just and equitable to make RCOs against SVDP and Get Living for the costs of the Major Works (for which EVML has funding from the Fund). It is said that the FTT erred in 10 separate respects, and had it not done so, it would not have made an RCO for the costs of the current remediation works; or alternatively it would have made an RCO on terms that SVDP and Get Living pay for the remediation works following the outcome of the Galliford Try litigation. I give the details of the 10 sub-Grounds below.
	55. Ground 2 is that the FTT were wrong to conclude that an RCO could be made in respect of costs incurred before section 124 of the BSA came into force on 28 June 2022.
	Ground 1.1 – an unexpressed presumption
	56. Ground 1.1 is that the FTT wrongly created a presumption (without expressly saying so) that it is just and equitable to make an RCO against a developer, or indeed any body corporate or partnership falling within the terms of section 124(3) of the BSA, who is able to fund the remediation works.
	57. This Ground is based on what the FTT said in two passages, at [265] and [278] of their decision. Having considered a number of matters that were relied on by the parties but which appeared to them “merely to provide the context for our decision or to be matters which do not carry much weight”, they said that they would then deal with “the factors which seem to us to be more important in determining whether it is just and equitable to make an order” (at [264]). They continued:
	58. They then addressed Mr Selby’s argument that the purpose of section 124 was to ensure that remediation works that were required were carried out without delay – or as he put it before us, to get the work done – and that in the present case an order was not needed for that purpose as funding was in place from the Fund and the works were being done. They rejected that argument on the basis that there was still a question as to who should fund the works for the time being (the public purse point), and concluded that Mr Selby had no convincing reason why it would be just and equitable to allow Get Living to retain the best part of £20m rather than this sum going to the Fund ([277]), adding: “We say this because Mr Selby KC’s attempts to justify this result cut across two of the principal objectives which section 124 was plainly intended to achieve.”
	59. They then continued at [278] as follows:
	60. Mr Selby relies on the sentence I have highlighted from [278] and submits that in effect the FTT has created a presumption that an RCO should be made against a developer with means. He accepts that it is of course relevant, as the FTT said in [265], that SVDP was the developer; but he said that it was not determinative. And the FTT had in any event gone further than simply confine what it said in [278] to developers but had referred to “a party falling within section 124(3)”, which was much wider than developers.
	61. I do not accept this submission. The FTT were I think making two different points in [265] and [278]. The point they were making in [265] was that the policy of the Act was to place primary responsibility on the developer. I did not understand Mr Selby to dispute that as a general proposition: he accepted that in a simple case where the only parties were lessees, their landlord and a developer, the developer sits at the top of the hierarchy. This policy can be clearly seen from the Act where (i) if a developer retains an interest in the building no service charges are payable by any lessee (paragraph 2 of schedule 8) and (ii) if another landlord is in those circumstances liable for costs which they cannot recover through the service charge, they can pass the costs on to the developer by serving notices under regulation 3 of the 2022 Regulations (see paragraph 20 above). It may be noted that in URS the Supreme Court accepted that a central purpose of the Act was to hold those responsible for building safety defects accountable: see at [104] and [106] per Lord Hamblen and Lord Burrows, and at [274] per Lord Leggatt.
	62. The point the FTT were making in [278] is a slightly different one. Here they were considering the public purse point, namely whether the works should be funded by Get Living or the Fund pending any recovery from Galliford Try, and the point they were making was that as between public funding and those listed in section 124 as potential contributors to the cost of works, public funding was to be seen as a matter of last resort.
	63. Again I think they were justified in making this point. Indeed Mr Selby accepted that he could not quarrel with the proposition that as between those connected to the building and the taxpayer, those who were connected to the building and could afford to pay should do so rather than expect the taxpayer to do so.
	64. In those circumstances I do not see what is left of this Ground. In the present case SVDP as developer was “responsible for the relevant defect” within the meaning of paragraph 2 of schedule 8 (and SVPH 1 and SVPH 2 were associated with SVDP) with the result that no service charges were payable to EVML. EVML has no other income; as Mr Polli pointed out, it is a management company with a right to only peppercorn rents and does not otherwise trade. But it is still liable to carry out the works, and these still need to be funded. Since the Act has taken away EVML’s contractual right to look to the service charges for such funding, the Act, as one would expect, puts in place mechanisms to enable the costs to be passed on to others. One of those mechanisms is section 124 under which the costs can in an appropriate case be passed on to the developer or other landlords. It is true that Government has also made available public funding in the shape of the Fund, but there is no reason to think that this was intended to displace the provisions of the Act which regulate which parties with a connection to the building should, if able to, contribute to the cost. In those circumstances I think the FTT were entirely justified in concluding that as between SVDP and Get Living on the one hand and the public purse on the other, it was difficult to see why the public should fund the works in the interim rather than the developer and its associates who continue to own the buildings and who can (in the case of Get Living) well afford to fund the works.
	65. I do not think it is necessary to consider whether the FTT were right to say that it was difficult to see how it could “ever” be just and equitable for “a party falling within the terms of section 124(3) and well able to fund the relevant works” to be able to claim that the works should instead be funded by the public purse. In saying that, they were expressing themselves rather more widely than was needed for the present case, and there may indeed be cases where it would not be just and equitable to make an RCO against those within section 124(3), even if the result was to leave the costs to be funded by the public. Those who can be required to contribute by means of an RCO include (by section 124(3)(d)) associates of the developer (or of a landlord), and the effect of section 121(5)(a) is that a body corporate is associated with another body corporate if at any time in the relevant period (the 5 years before the qualifying time of 14 February 2022) a person was a director of both of them. Suppose a case where a director of a landlord was also a director of other companies which have no other connection with the landlord or its group; such companies might have had nothing to do with the development and be engaged in entirely different businesses, or might include a charitable company to which the director had given his time voluntarily. It is not obvious that it would always be just and equitable to make RCOs against such associated companies even if the effect of refusing to do so was to leave the costs to be borne by the public. So the FTT may have gone too far in what they said. But none of that affects their decision in the present case.
	66. In those circumstances I would dismiss this Ground of appeal.
	Ground 1.2 – passing on costs to developers
	67. Ground 1.2 is that the FTT wrongly found that the policy of the BSA is that primary responsibility for the cost of remediation works should fall on the original developer, and that others may pass on the costs they incur to the developer, and that such a policy is most apparent from the LPI Regulations.
	68. This is another criticism of the FTT’s decision at [265] which I have set out above. The point that Mr Selby made is that regulation 3 of the 2022 Regulations only applies to allocate costs as between landlords: it enables a landlord who has paid, or is liable to pay, the costs of relevant works, but is precluded by paragraph 2 of schedule 8 from recovering the costs through the service charge, to pass on the costs to “the responsible landlord”. To be the responsible landlord a person must have been either the landlord or any superior landlord at 14 February 2022 and either itself responsible for the relevant defect in question, or associated with a person responsible for that defect; or have since 14 February 2022 become the owner of that landlord’s interest (see paragraph 20 above). Regulation 3 imposes no liability on those who are not (and were not) landlords. In the present case neither SVDP nor Get Living is a landlord and they could not be made liable under regulation 3, nor indeed could Triathlon have applied under regulation 3 as Triathlon have not paid and are not liable to pay the costs (at any rate of the Major Works).
	69. All of that is true, but I do not see that it undermines the reasoning of the FTT. The point they were making is that the policy of the Act is that primary responsibility for the costs should fall on the original developer. As I have already said I did not understand Mr Selby to dispute this as a general proposition, and it has now been endorsed by the Supreme Court in URS. The FTT referred to regulation 3 of the 2022 Regulations as giving a clear indication of that policy. I think they were justified in doing so. The effect of paragraph 2 of schedule 8 and regulation 3 taken together is that where the original developer (or its associate) retains (or retained as at 14 February 2022) an interest in the building in question, lessees do not have to pay the service charges, and any other landlord who ends up bearing the cost as a result can pass that liability to the landlord-developer or the landlord that is an associate of the developer. That, unlike section 124, is not a discretionary matter: regulation 3(2) provides that where the regulation applies the responsible landlord “is liable to pay” (and where there are two or more persons who are responsible landlords, each “is jointly and severally liable” for the remediation amount). Recovery is triggered by the claiming landlord simply serving a notice specifying the amount (regulation 3(3)). The recipient of a notice may appeal to the FTT but only on very limited grounds, namely that the remediation amount does not represent the cost of the relevant measure, or that the recipient is not a responsible landlord (regulation 3(5) and (6)).
	70. That does to my mind provide, as the FTT said, a clear illustration of the policy that costs should fall on the original developer. I do not think that it matters that Triathlon could not itself have invoked regulation 3; the point the FTT made was that EVML (which is a landlord and has incurred costs) could have done so. Nor do I think it matters that regulation 3 only permits claims to be made against other landlords and neither Get Living nor SVDP was itself another landlord. There is no reason to think that the FTT overlooked this point. As they say, strictly speaking SVDP is not a responsible landlord as it is not a landlord at all, but SVPH 1 and SVPH 2, which hold the freehold on trust for SVDP, are responsible landlords. They are the superior landlord and are associated with a person responsible for the defect, namely SVDP. On the face of it the FTT were right to say that regulation 3 appears to give an alternative, and unanswerable, claim against SVDP’s trustees (that is by EVML rather than Triathlon). We were told that EVML has now served such notices but they are under challenge, and although we were not given the details of the challenge, I do not mean to prejudge anything that may be raised in that respect; but whatever the particular issues on the facts I see no reason to doubt that the FTT were right to say that in principle EVML could bring such a claim.
	71. On that basis I also agree with the FTT that the fact that the costs could in principle be claimed from SVDP’s trustees (and hence, by being enforced against the assets held on trust for SVDP, effectively against SVDP itself) was a factor of considerable weight in deciding whether it would be just and equitable to make an RCO against SVDP.
	72. Nor does it matter for these purposes that Get Living could not itself have been made liable under regulation 3. The reasoning of the FTT was (i) it is prima facie just and equitable to make an RCO against SVDP as developer (at [265]) and (ii) if that is so, it is also just and equitable to make an RCO against Get Living (at [266]). They explained their reasoning for the latter conclusion as follows:
	73. That reasoning, as can be seen, has nothing to do with the scope of regulation 3; and the fact that Get Living could not itself have been pursued under regulation 3 does not affect the cogency of the FTT’s analysis.
	74. I would therefore dismiss this Ground of appeal.
	Ground 1.3 – Triathlon’s motivation
	75. Ground 1.3 is that the FTT erred in finding that it was not necessary to consider the motive or the identity of the applicant for an RCO or the basis of the applicant’s eligibility.
	76. This is aimed at two passages from the FTT’s decision, at [246] and [271], as follows:
	And:
	77. Mr Selby said that the motive of the applicant was a relevant factor. The Act provided that an application under section 124 could be made by an “interested person” which itself suggested that the applicant’s interest in the order was a relevant consideration; in exercising the statutory discretion the FTT had to balance the interests of the parties; the FTT should not make an order without understanding why it was being asked for; and to avoid an infringement of the respondent’s rights under Article 1 of the First Protocol to the European Convention on Human Rights it was necessary to identify the aims sought to be achieved.
	78. But I consider that the FTT were right that it was not necessary for them to resolve any issues as to Triathlon’s motivation. In general parties who have legal rights or remedies are entitled to pursue them without having to explain why they have decided to do so, and a litigant’s subjective reasons for litigating (save in the unusual case where a litigant is acting out of malice or the like) are usually irrelevant to the merits of its claim. What may be relevant is whether an applicant has a legitimate interest in pursuing an application, but here I do not think there is any difficulty. There is no dispute that Triathlon is an interested party as defined; it is the owner of long leasehold interests in the blocks; it is the landlord of a large number of occupying tenants and naturally concerned for the safety of its residents; and it undoubtedly has an interest in the defects being remedied efficiently and effectively. In those circumstances it does not seem very surprising that it should also have an interest in how the works were to be funded.
	79. What makes the application somewhat unusual is that the obvious applicant for RCOs would normally have been EVML. Mr Selby accepted that if EVML had itself applied, it would have been very difficult to query its motive for doing so. But, as already explained, EVML found it difficult to make decisions due to the divergent interests of its shareholders and directors; and in those circumstances it is understandable that Triathlon might think it appropriate to take the initiative. As Mr Nissen put it, the reasons for Triathlon doing so were as plain as a pikestaff: the disagreements at board level of EVML had led to delays in doing the works due to significant disagreements about the scope of the works to be done and the like, and Triathlon had an interest in doing what it could to ensure the smooth completion of the works. It could legitimately form the view that securing funding from Get Living (and hence reducing EVML’s dependence on funding from the Fund) would assist in that objective.
	80. As to the identity of the applicant, again I think the FTT were right. Triathlon undoubtedly had standing to apply for an RCO. An RCO is an order that the respondent make payments to a specified person for the purpose of meeting costs incurred or to be incurred in remedying relevant defects (see section 124(2)), and here Triathlon of course sought payment by SVDP to EVML for that purpose. The question for the FTT was whether that order should be made; and that depended on whether it was just and equitable to do so. The fact that it was Triathlon, rather than EVML, or the Secretary of State, who sought the order did not change the nature of the order sought; and I do not think it changed the answer to the question whether it was just and equitable to make such an order. Mr Selby said that the RCO was not needed as the works were being done; they were being funded; the FTT concluded that “with the support of the Fund there is no good reason to believe that the remedial works will founder for lack of money, whatever we decide” (at [215]); and further concluded that there was only a very modest risk of a funding shortfall (at [268]). In those circumstances Mr Selby said that the RCO was not needed to fulfil any of the statutory objectives which he identified as being (i) to ensure that remedial works were carried out; (ii) to protect leaseholders from excessive service charges; and (iii) to ensure the safety of residents.
	81. Those submissions address the substantive question whether it was just and equitable to make an RCO in those circumstances at all. But for present purposes the significance of the submission is that it illustrates that none of those matters is affected by the fact that the applicant for the RCO was Triathlon. Exactly the same considerations would apply whether the application had been brought by EVML or by Triathlon. The substantive question was whether Get Living should be ordered to make payments to EVML; I agree with the FTT that in the circumstances of the present case, the answer to that question does not depend on who the applicant was, or the basis on which Triathlon was eligible to apply.
	82. I would therefore dismiss this Ground of appeal.
	Grounds 1.4 and 1.10 – the public purse
	83. Ground 1.4 is that the FTT erred in finding that the public purse would be the underwriter of the risk of failure if not reimbursed from the fruits of litigation against third parties, and wrongly found that if the Fund was left to fund the works while the claims against Galliford Try are resolved, an applicant for an RCO would have to become involved in, or wait upon, other claims.
	84. Ground 1.10 is that the FTT erred in concluding that public funding is a matter of last resort. Mr Selby argued both Grounds together.
	85. Ground 1.4 is based on what the FTT said in their decision at [278]-[279], and Ground 1.10 on [278]. I have set out [278] at paragraph 59 above. The FTT continued at [279]:
	86. In oral argument Mr Selby advanced a number of reasons why it was wrong to use an RCO in effect to reimburse the public purse. He said that at [270] and [277] the FTT had posed the question whether there was any reason why it would be just and equitable to allow the best part of £20m to remain in Get Living’s bank account rather than be returned to the Fund where it could be used to remediate other buildings. That, he suggested, was the wrong question; what the FTT should have asked themselves is why it would be just and equitable to require Get Living to pay the best part of £20m, something that required a compelling reason. He said that it was wrong to characterise the Fund as a last resort – the provisions of the Act and the establishment of the Fund were both part of the legislative and non-legislative measures to deal with the building safety crisis; and he submitted that RCOs should only be made if the funding agreement was not working adequately.
	87. I do not accept these submissions. They are in effect a repeat of the point made to the FTT that no RCOs were needed as the works were being adequately funded and were being carried out. But this is I think to take too narrow a view of the statutory purposes of the Act. I accept that one of those purposes is to ensure that works that are required are actually done. But another purpose is to deal with the “who pays” question, and as set out above, the Act provides a complex set of answers to this question with a number of facets. The starting point is the protection for leaseholders. One of these (and the most far-reaching) is that provided by paragraph 2 of schedule 8 which applies to all leaseholders (not just qualifying leaseholders) and exempts them from service charges for relevant costs where the developer or its associates retain an interest in the building. As I have sought to explain, that necessarily requires the Act to make provision as to how the costs which would otherwise have fallen on the leaseholders should be borne. It does this through a number of mechanisms including section 124. But the Act does not itself contemplate that taxpayer funding in the shape of the Fund (and other taxpayer-funded initiatives) will provide the solution to the problem. Instead it provides for costs to be allocated between those who have relevant connections to the building. As the FTT said, one discernible principle is that a developer responsible for the defect who retains an interest in the building should stand at the top of the hierarchy or cascade of those who will pick up the costs.
	88. Given this, I think the FTT were right to say that the Fund is to be characterised as a last resort. It does not take its place in the hierarchy of those whom the Act contemplates as potential funders of the costs which the leaseholders are relieved from meeting: it stands outside the Act (and in fact pre-dates it). If the mechanisms in the Act can be operated, then I think the FTT were right to consider that they should be, despite the fact that funding was being provided through the Fund. In practical terms that means that if the FTT concluded, as it did, that it was prima facie just and equitable for SVDP as developer and Get Living as an associate to pay what would otherwise have been Triathlon’s share of the costs, then it was not a reason not to make an RCO that the works were being funded by the Fund. That way of looking at it explains why at [270] and [277] the FTT posed the question in terms of whether there was any clear and convincing reason why the best part of £20m should remain in Get Living’s bank account rather than be repaid to the Fund: by that stage of their analysis they had already said at [266] that they were “provisionally minded” that it was just and equitable to make an RCO against SVDP because it was the developer, and hence also against Get Living. So the question was naturally posed as to whether the fact that the Fund was funding the works constituted a good reason not to give effect to their provisional conclusion. It does not betray any failure to ask the right overall question.
	89. Seen in that light, none of the other points made by Mr Selby seem to me sufficient to displace the FTT’s conclusion that there was no good reason not to make the RCO, and that it should therefore be made. The fact that it was not needed to fund the work as the funding by the Fund was working perfectly well is no answer if the position is, as the FTT (rightly in my view) concluded that it was, that the policy of the Act was that primary responsibility should fall on a developer in the position of SVDP (and hence on Get Living). Why should the public continue to fund remediation works when the developer and associated companies are available and able to pay? That is the question considered in detail by the FTT at [269]-[279], and they expressed their overall conclusion at [276] as follows:
	I consider that to be a conclusion that was undoubtedly open to them, and that cannot be faulted.
	90. There remain three specific points raised by Mr Selby. One is that it was wrong for the FTT at [278] to refer to the Fund as being the “underwriter of the risk of failure”. Mr Selby said that the risk of failure of EVML’s claims against Galliford Try could have been catered for by either making no order with liberty to apply for an RCO in the future, or by making RCOs requiring SVDP and Get Living to pay any shortfall following the conclusion of the claim against Galliford Try. It is not clear to what extent these possibilities were advanced below, but in any event I think this criticism is misplaced. The FTT when referring to the Fund as the underwriter of risk of failure must have had in mind the case where no RCO was made at all. But, more significantly, even if that risk could have been mitigated as suggested by Mr Selby, it does not answer the main point made by the FTT in this passage which is that they did not see “why the public purse should act as interim funder …, while claims against third parties wend their way to a conclusion”. Neither of his suggested mechanisms addresses this question.
	91. Second, Mr Selby took issue with the FTT’s statement at [279] that if the Fund were left to fund the works pending the litigation against Galliford Try it would achieve the very thing that section 124 was intended to avoid. Mr Selby said that this was wrong because in the present case the works were being funded, and carried out, and so there was no need for EVML to await the outcome of the Galliford Try litigation before funding was provided. I think this misunderstands the point the FTT were making. This was that section 124 contemplated that RCOs could be made at an early stage without the applicant having to wait on the outcome of other claims. In effect Mr Selby’s point therefore collapses into the same point that I have already addressed, namely that RCOs are not needed when the necessary works are being funded by the Fund.
	92. Third, Mr Selby said that on the facts of this case the development of East Village was a public project, developed by SVDP which was originally owned by the ODA; when SVDP was sold the capital value went to the public in the shape of the ODA. So it was right for the public to share in the costs by providing the forward funding. This point also arises under Ground 1.8, and it is more convenient to consider it there.
	93. I would therefore dismiss these Grounds of Appeal.
	Ground 1.5 – pursuing other claims
	94. Ground 1.5 is that the FTT erred in holding that there was nothing unfair in Triathlon taking advantage of its ability to apply for an RCO instead of pursuing other claims or potential claims available to it.
	95. This is a reference to the FTT’s decision at [261]-[262] where they said:
	96. This is a short point. Mr Selby said that the FTT were wrong to say that Triathlon should not have been required to pursue other claims first, in circumstances where the works were being funded and were under way. Before the Act, the remedies available to leaseholders would have been to claim against SVDP; SVDP could then bring in Galliford Try, and Galliford Try could bring in any others responsible such as architects and contractors. The availability of an RCO under the Act cuts through that process. That is understandable where an RCO is needed to get the funding in place to get the work done. But if the work is already being funded and underway, an RCO is not necessary, and the mischief is that neither SVDP nor Get Living can join Galliford Try into the proceedings before the FTT.
	97. I do not think this Ground really raises any separate point from those already considered. It is true that the works are already being funded and under way, but that funding is at public expense and the effective question is who should provide interim funding while claims against third parties are pursued. For the reasons already given, I think the FTT were entitled to conclude that the policy of the Act was that the costs of remediation should primarily fall on developers; that this was not intended to await the outcome of other claims but to be available from the outset; and that there was no good reason why interim funding should be at public expense if there were a developer against whom it would otherwise be just and equitable to make an RCO. That conclusion necessarily involves the funding being provided by SVDP and Get Living while claims against third parties are outstanding, but such funding has to be provided either by the public purse or by them at a stage when the third party claims are unresolved, and as already discussed the FTT were entitled to conclude that the interim funding should be provided by Get Living rather than the Fund.
	98. In those circumstances I do not think that this Ground really raises any separate issue, and I would dismiss it.
	Ground 1.6 – the context of the applications to the Fund
	99. Ground 1.6 is that the FTT failed to take into account that the applications to the Fund had been made at Triathlon’s request, that the scope of remedial works that were being undertaken was the only scope that met the requirements of the Fund, and that the parties were working on the basis that the remedial works would be funded through the Fund.
	100. Mr Selby relied on the following facts (all set out in the FTT’s decision). First, the application to the Fund by EVML was made at Triathlon’s request ([191]). Second there was initially disagreement between Get Living and Triathlon as to the appropriate remediation scheme. A number of schemes were considered but only the most comprehensive option would be eligible for funding from the Fund. Get Living wished to investigate less expensive options, not least because under UK domestic regulations introduced to replace EU state aid rules the support available from the Fund for Get Living was capped; Triathlon was consistently opposed to any scheme less than complete remediation. By June 2022 Get Living had however agreed to comprehensive remediation of all the blocks, among other things because a change to the state aid rules meant that Get Living could benefit equally from the Fund ([194]-[198]). The parties then worked together to secure the funding from the Fund, which led to the Fund approving pre-tender support in August 2022, and confirming in February 2023 that it would cover the costs of the Major Works ([201]-[206]).
	101. Mr Selby said that in these circumstances it was something of a “kick in the teeth” for Triathlon to have applied for RCOs against SVDP and Get Living. The FTT had given no consideration to these matters when considering whether to make the orders. It was wrong not to do so: when the issue was whether the public purse should be the forward funder of the works, it must be relevant that it was the applicant Triathlon that had caused the public funding to be applied for in the first place.
	102. We were shown the transcript from the hearing below which shows that although Mr Selby did make this point, he did so very briefly and quite lightly, simply saying that:
	103. It is true that the FTT does not in its decision deal with this submission separately, but it is not incumbent on a tribunal to examine in its decision every point made by counsel, and I am not surprised that the FTT did not think it necessary in the circumstances to say anything about this argument. The fact that all parties were ultimately in agreement that EVML should apply to the Fund, and that this was successfully done with the co-operation of both Get Living and Triathlon, does not by itself tell one anything much about whether, when an application for an RCO is made, the works should continue to be funded at public expense rather than by the developer (SVDP) and its parent (Get Living) against whom an RCO would otherwise be just and equitable. It is not as if it is suggested that Triathlon ever promised not to apply for an RCO, or had estopped itself from doing so.
	104. I think the real question is whether there is anything inconsistent in Triathlon on the one hand pressing for EVML to obtain public funding, and on the other then seeking an order that SVDP and Get Living cover what would have been Triathlon’s share of the costs.
	105. EVML, as already referred to, had no other income to cover the cost of the works and once its right to look to the service charges had been taken away by the BSA, it made obvious sense to secure funding if possible as its directors could not properly place the contracts without being comfortable that they would be funded. In those circumstances I do not think that Triathlon (or more precisely the Triathlon directors on the board of EVML) by applying for public funding were precluding themselves from later pressing for Get Living to pay Triathlon’s share of costs and seeking RCOs to that effect. Once that had been done the question for the FTT was whether there was any need for RCOs given that the works were under way and being funded, or as they put it at [269]:
	That (the public purse point) was a point that they undoubtedly did consider fully, and I do not think that they can be criticised for not taking into account as part of that consideration the fact that Triathlon and Get Living had co-operated in securing the public funding in the first place. That could not really help to answer the public purse point; it merely provided the setting for the question to arise.
	106. I would therefore dismiss this Ground of appeal.
	Ground 1.7 – No expectation by the Fund
	107. Ground 1.7 is that the FTT failed to take into account that the funding from the Fund was provided irrespective of the position under the BSA, such that the public authorities do not expect SVDP and Get Living to provide the forward funding.
	108. It is based on what the FTT said at [273] as follows:
	(The argument that the Grant Funding Agreement in fact prohibits EVML from pursuing claims against Get Living is the subject of Ground 1.9, which I consider below.)
	109. Mr Selby said that it was not the role of the FTT to second-guess the public interest in circumstances where public bodies (in particular DLUHC and the GLA) have already made a funding decision in the public interest and there is not (and could not be) any public law challenge to that decision. He also suggested that the public interest is not as clear-cut as the FTT suggests in [273]. There is for example also a national housing shortage, and it is a political decision as to how hard developers and investors are pushed to rectify fire safety defects in circumstances where they are also needed to invest capital for new housing. In those circumstances the willingness of DLUHC and the GLA to grant funding on the terms they did should not have been treated as a neutral factor but as a factor in favour of refusing the application.
	110. I do not accept this submission. I think the FTT were entitled to regard this factor as a neutral one. The funding provided by the Fund is not an out-and-out grant: the Grant Funding Agreement, which we were told is in a standard form, by clause 5.4.1 requires the applicant (here EVML) to use all reasonable endeavours to pursue claims as follows:
	By clause 5.4.3 the Applicant is required promptly to pay over any net monies recovered in the next 12 years from such claims to DLUHC or the GLA (so far as attributable to the matters funded by the Fund). In reply Mr Selby accepted that the obligation under clause 5.4 could include applying for an RCO in an appropriate case.
	111. That illustrates that there is, as one would expect, a public interest in the Fund being reimbursed if and when claims against others are successfully made. In other words it is only intended as temporary funding pending recovery from those who can be made legally liable. Although there is what may appear to be a generous 12 year period, this is explicable by the fact that such litigation may be long and complex; it does not affect the fact that the Applicant is under an obligation to pursue claims, to notify DLUHC within 10 working days of receiving any monies, and to pay them over promptly.
	112. Against that background I do not think one can infer from the fact that the Fund provided funding to EVML that the public bodies concerned had no interest in RCOs being made where appropriate. On the contrary, I think the FTT were entitled, indeed plainly right, to take the view that there was a public interest in securing reimbursement of the funds as quickly as possible. And they recorded at [270] that Mr Selby “recognised the attraction of the proposition that the public should not have to pay for work when there was a well resourced commercial entity which could be made liable under the Act” and “did not suggest that protecting the public purse by securing the earliest possible reimbursement of remediation costs was irrelevant.”
	113. As to the suggestion that pressing developers and investors too hard might discourage investment in the provision of new housing, that seems to me quite speculative. I accept that it is a political question, and had Government (or Parliament) been persuaded that there was a significant risk of that, it could have made some express provision to that effect. But there is no suggestion that this formed any part of Government thinking or found expression in the Act, and in the absence of that, I think the FTT were fully justified in concluding that the public interest in the Fund being reimbursed was a strong reason in favour of making the order.
	114. I would dismiss this Ground of appeal.
	Ground 1.8 – the changing identity of the beneficial owners of SVDP and Get Living
	115. Ground 1.8 is that the FTT wrongly gave no weight to the changing identity of the ultimate beneficial owners of SVDP and Get Living, in particular that the East Village development had been a public project from which the public, through the ODA, had benefited.
	116. This is based on what the FTT said at [251], but it is helpful to set out the whole passage from [251]-[254] as follows:
	117. Mr Selby reiterated a number of these points before us. He said that the reality was that the developer in this case was the ODA through its then subsidiary SVDP, and that Get Living, which only acquired SVDP subsequently, was in no sense a developer and had no connection with the development. Indeed the FTT said (at [172]) that they were satisfied that when QDDAV acquired SVDP “there was no reason for QDDAV not to proceed at that time on the assumption that the Blocks had been constructed competently and in accordance with current building standards and were safe”.
	118. I think there are a number of points run together here which it is helpful to keep distinct. The first is the changing identity of the ultimate beneficial owners of SVDP and Get Living, which is addressed by the FTT at [251]-[252]. This as I understand it is a reference to the fact that the investors who are now the beneficial owners of Get Living (and hence of QDDAV and SVDP) are not the same as those who initially bought SVDP from the ODA. That, as the FTT says at [252] does not seem to me to be relevant: if you invest in a company, you take the risk of unforeseen liabilities attaching to that company.
	119. The second, which I think is a separate point, is that Get Living itself had no involvement with the development. It had no association with SVDP at the time of the development. Mr Selby said that it is not therefore a development company that used a thinly capitalised SPV to build a development, sold off the completed blocks, and then walked away; it is not the sort of associate that is the paradigm case for an RCO. The answer given by the FTT was that the original purchasers had the choice between acquiring the land and acquiring SVDP. They chose for their own reasons to acquire SVDP through QDDAV rather than the land. Having done so, they took the risk of liabilities attaching to SVDP. One of those risks, although unknown at the time, was that SVDP might be made liable to contribute to the costs of remedying defects in the development; and another risk, which I accept was quite unforeseeable, was that there would develop such a serious building safety crisis that Parliament thought it right to enact very far-reaching legislation under which the well-resourced parent of a poorly-resourced developer could also be made to contribute without being at fault in any way. That was another risk in acquiring SVDP; and the FTT explained at [266] (set out at paragraph 72 above) why in the circumstances they thought it appropriate to make RCOs not only against SVDP as developer but also against Get Living as its parent. That passage is not directly challenged but in any event seems to me to be cogent.
	120. The third point is that SVDP was originally owned by the ODA which was a public body. This was relied on by Mr Selby both under this Ground and under Ground 1.4 (the public purse point). The answer that the FTT gave to it is in [254], namely that the purchasers chose to acquire SVDP through QDDAV and the fact that it was formerly in public ownership does not affect the current position. As the FTT point out, QDDAV did in fact have the benefit of warranties from the ODA, but they were released some time ago in a separate transaction, no doubt for what seemed then to be sound commercial reasons.
	121. I consider that the FTT were entitled to come to the conclusions that they did. I do not think it can be said that their consideration of these points was wrong, or outside the generous ambit of the discretion entrusted to them. I would dismiss this Ground of appeal accordingly.
	Ground 1.9 – terms of Grant Funding Agreement
	122. Ground 1.9 is that the FTT failed to take into account that the terms of the Grant Funding Agreement expressly prohibit a claim against Get Living.
	123. This point turns on the construction of the Grant Funding Agreement. It was dealt with very shortly by the FTT at [273] (set out at paragraph 108 above) where they described the interpretation contended for as optimistic.
	124. Clause 4.3.1(d) of the Grant Funding Agreement provides as follows:
	125. Clause 1.1 contains a definition of “Leaseholder” as follows:
	and a definition of “Lease Documents” as meaning:
	126. Mr Selby’s argument is very simple. Get Living subsidiaries are parties to leases in the blocks (see paragraph 38(5) above). Get Living controls these subsidiaries. It is therefore a Leaseholder as defined. That means that the effect of clause 4.3.1(d) is that EVML has agreed not to claim any costs from Get Living. That must be relevant to the question whether an RCO should be made requiring Get Living to pay such costs to EVML.
	127. Mr Nissen said that Triathlon was not a party to the Grant Funding Agreement and not bound by it and Triathlon’s application for RCOs was therefore not a breach of the agreement. That is no doubt true, but I think there is force in the point that if EVML has agreed not to bring such a claim in its own name, that is a potentially relevant factor when considering whether it is just and equitable to make an RCO in favour of EVML at the instance of Triathlon.
	128. It fell to Mr Polli to advance submissions as to why EVML was not in fact precluded from bringing such a claim. He had three arguments:
	(1) The inclusion in the definition of Leaseholder of those who controlled a party to a lease could be seen to be an error that could be corrected as a matter of construction (that is, on the Chartbrook principle: see Chartbrook Ltd v Persimmon Homes Ltd [2009] UKHL 38, [2009] 1 AC 1101).
	(2) Clause 4.3.1(d) is to be understood as only preventing EVML from pursuing claims against leaseholders in their capacity as parties to the lease in question.
	(3) There is a conflict between clause 5.4.1 which requires EVML to use all reasonable endeavours to pursue claims to recover monies which can be used to reimburse the Fund and clause 4.3.1(d) which appears to prevent such claims being pursued. That conflict should be resolved in favour of permitting such claims to be brought.
	129. I do not think the first argument (that the inclusion of controlling parties in the definition of Leaseholder was a mistake and can be omitted as a matter of construction) is right. It is true that there is “not, so to speak, a limit to the amount of red ink or verbal rearrangement or correction which the court is allowed” (Chartbrook at [25] per Lord Hoffmann). But it must be “clear that something has gone wrong with the language”, and it requires a “strong case” to persuade the Court of this, as “we do not easily accept that people have made linguistic mistakes, particularly in formal documents” (Chartbrook at [14], [15] and [25] per Lord Hoffmann). What Mr Polli seeks is not just a rearrangement or correction of infelicitous language but the wholesale removal of one limb of the definition. I do not think it can be said to be clear that this was included by mistake: that is both prima facie unlikely, and would I think require a careful examination of every instance where “Leaseholder” was used in the Grant Funding Agreement, an exercise that has not been done.
	130. To take one example, clause 13 imposes obligations of confidentiality on the parties. Clause 13.1.3 provides a number of exceptions, including at (e):
	If the definition of Leaseholder were construed as omitting the reference to controlling parties, this might prevent EVML from communicating information to them. It is not obvious that this would be what the parties intended.
	131. Nor am I persuaded by Mr Polli’s third argument (that there is a conflict between clause 5.4.1 and clause 4.3.1(d) and that it should be resolved in favour of the latter). As Mr Selby said, the obligation on EVML in clause 5.4.1 (set out at paragraph 110 above) is to use “all reasonable endeavours” to pursue claims. But this cannot sensibly be read as requiring EVML to pursue a claim which the parties have agreed it should not pursue.
	132. That leaves the second argument (that clause 4.3.1(d) only applies to claims against leaseholders in their capacity as parties to the lease). I think this argument is well-founded. It is true that as a matter of language the clause simply refers to EVML not claiming “the cost … from any Leaseholder”. But as has been established by a series of well-known cases which it is not necessary to cite, the construction of a contract is not simply a literalist exercise of parsing the language, but an iterative process in which the context and background of the contract, the apparent purpose of its provisions and the practical implications of rival constructions can all be taken into account; and where there are rival constructions, the Court can prefer the construction which is more consistent with business common sense.
	133. The evident purpose of clause 4.3.1(d) is to prevent the Applicant from claiming costs which are covered by the Fund from leaseholders (and indeed to reimburse those who have already contributed). That makes sense if it is interpreted as conferring protection on leaseholders in their capacity as lessees, who might otherwise be liable to contribute to the costs through their service charges. But it makes no commercial sense if EVML has a claim against someone in a different capacity (such as a developer) and is precluded from pursuing it simply because such a person also happens to be a Leaseholder as defined. It would mean for example that if a developer thought that it might be the target of an RCO, it could prevent any such action being taken by buying a flat in the block in question. The same would apply to others such as contractors, or the suppliers of cladding materials. It is impossible to see what rational purpose could be served by such an interpretation, and it would cut across the policy of the BSA which it cannot be supposed Government intended.
	134. In those circumstances I accept Mr Polli’s second argument. Clause 4.3.1(d) prevents EVML from pursuing leaseholders in their capacity as leaseholders. But it does not in my judgement prevent EVML from pursuing those such as Get Living in other capacities such as here as the associate of the freeholder, even if they happen to satisfy the definition of Leaseholder. So construed it provides no obstacle to the grant of RCOs in favour of EVML.
	135. I would therefore dismiss this Ground of appeal.
	136. I have now considered each of the various Grounds relied on in support of Ground 1. For the reasons I have given I would dismiss the appeal against the decision of the FTT that it was just and equitable to grant RCOs against SVDP and Get Living.
	Ground 2 – retrospectivity
	137. Ground 2 is that the FTT were wrong to find that an RCO could be made in respect of costs incurred before section 124 of the BSA came into force on 28 June 2022.
	138. This issue relates to some £1.1m of Triathlon’s claims that relate to costs that were incurred before that date. Mr Selby’s contention is that section 124 does not have retrospective effect and that such costs are irrecoverable because they were incurred before section 124 came into force.
	139. The FTT dealt with this at [70]-[79]. They gave a number of reasons for concluding that section 124 enables an RCO to be made in respect of costs incurred before 28 June 2022. First, the language of section 124(2), which simply refers to making an order “for the purpose of meeting costs incurred or to be incurred in remedying relevant defects”, is unlimited. The language, they said, appeared to them to be clear and explicit, and the absence of any temporal limitation or transitional provision was telling [73].
	140. Second, they found confirmation in paragraph 1012 of the Explanatory Notes [74].
	141. Third, they did not regard this construction as either improbable or unfair. On the contrary, it was consistent with the purpose and structure of Part 5 of the Act that the radical protection it extends to leaseholders should not be restricted by precise distinctions of time [75]. The Act [75]:
	142. Moreover, such an interpretation would create serious inconsistencies in the operation of the legislation between the functioning of section 124 (and section 123) on the one hand and schedule 8 on the other, and would discriminate between individual leaseholders in materially identical circumstances [75]-[76]. They assumed (as we have now decided in the Adriatic appeal) that schedule 8 protects only against the obligation to pay service charges and does not assist leaseholders who have already contributed to the cost of relevant measures before the commencement of the Act; those leaseholders must therefore rely on section 124 for a remedy. If section 124 did not apply to costs already incurred leaseholders who had already paid would have no remedy no matter how much they had already paid [77]. They continued [78]:
	143. There was no dispute between the parties as to the legal principles applicable to the question whether a statutory provision is to be interpreted as having retrospective effect. They are considered in our judgments in Adriatic: see per Newey LJ at paragraphs [53] to [59] and my own judgment at paragraphs [134] to [139]. It is not necessary to repeat everything there said. The FTT summarised the position as follows:
	They cited in support the speech of Lord Mustill in L’Office Cherifien des Phosphates v Yamashita-Shinnihon Steamship Co Ltd [1994] 1 AC 486 at 524, and the statement, approved by Lord Mustill, of Staughton LJ in Secretary of State for Social Security v Tunnicliffe [1991] 2 All ER 712 at 724, to the effect that “the greater the unfairness, the more it is to be expected that Parliament will make it clear if that is intended.” Mr Selby did not take issue with any of that.
	144. I think it helpful to start with the judgment of the Supreme Court in URS. The particular issue with which the Court was concerned was the effect of section 135 of the Act which extends the limitation period for bringing claims under the DPA, but they unsurprisingly approached that question by a consideration of the general purposes of the Act, and specifically of Part 5.
	145. The leading judgment is that of Lords Hamblen and Burrows JJSC (with whom Lords Lloyd-Jones, Briggs, Sales and Richards JJSC agreed), with a concurring judgment by Lord Leggatt JSC. In the joint judgment of Lords Hamblen and Burrows they consider the background to the Act at [78]-[83], and at [84] say of the Act that it:
	They then at [85] say that the Act is both forward and backward-looking, and summarise the forward-looking provisions in Parts 2 to 4. Then at [86] they turn to Part 5, and say as follows:
	146. This is picked up at [102] where they refer to “the importance of retrospectivity to Part 5” and add:
	147. At [104] they refer to a central purpose and policy of the Act being “to hold those responsible for building safety defects accountable”.
	148. So far as Lord Leggatt’s judgment is concerned, Mr Selby drew our attention in particular to what he said at [273] about the presumption against retrospectivity:
	That must however be read with the next paragraph where he says this:
	149. These passages are self-evidently strongly in favour of section 124 being given a retrospective interpretation. The joint judgment says so in terms. Indeed the Secretary of State submitted that this was a necessary part of the majority’s reasoning and dispositive of Ground 2 of this appeal. I am rather doubtful that this is technically part of the ratio of the decision, as the relevant issue in URS concerned the extent of the retrospective operation of section 135 and I do not see that what they said about section 124 was a necessary step in their reasoning. But even if not technically ratio, it is clearly a carefully considered statement of the position not a casual aside, and one that I consider we ought to be guided by unless convinced that it was wrong.
	150. But I am very far from being so convinced. I accept that of the points relied on by the FTT, the language of section 124 by itself does not take one very far (as the import of the words “incurred or to be incurred” is that one can apply for an RCO both to cover costs already paid and to cover costs not yet paid and that makes sense whether or not the section has any retrospective effect); and the FTT’s reliance on Explanatory Notes which were added after the passage of the Bill through Parliament is of limited assistance for the reasons explained by Newey LJ in Adriatic. But the remaining points made by the FTT seem to me very persuasive, and to have received significant support from the analysis of the Supreme Court in URS.
	151. It is necessary to interpret section 124 in such a way as to give effect to the purposes of Part 5 of the Act. These purposes include the protection of leaseholders from financial risk (URS at [84]), or to ensure that risks from historical defects are remedied without the leaseholders having to bear the potentially very large costs (URS at [274] per Lord Leggatt). One of the statutory mechanisms to give effect to this purpose is the protection for leaseholders in schedule 8, but, as we have decided in Adriatic, this only provides protection from being required to pay; it does not enable payments that have been made to be recovered. It seems to me that the FTT is right that it is very difficult to believe that Parliament intended that those leaseholders who had not paid should receive this protection but those leaseholders – perhaps as the FTT says in the same block – who had paid should be left without any remedy at all, except the prospect of suing developers and contractors in what would no doubt be long, complex and expensive proceedings in the Technology and Construction Court. It is far more consonant with the purposes of the Act to interpret section 124 as providing the statutory mechanism for leaseholders who have paid to seek to pass on the costs they have already incurred – whether before or after the Act came into force. In URS at [115]-[116] the majority accepted a submission for the Secretary of State that there was no good policy reason why Parliament would have decided to “penalise” those developers who had been pro-active in investigating, identifying and remedying defects, and had thereby acted responsibly. Similarly there is no good policy reason why Parliament would have decided to “penalise” leaseholders whose landlords (perhaps at the leaseholders’ own instigation) had acted responsibly and got on with repairs; a fortiori there is no good reason why Parliament should have prejudiced leaseholders who had themselves (possibly at great sacrifice) discharged their service charge debts as opposed to those who had not.
	152. Moreover in URS at [117] the majority gave an example of a developer who carried out remedial works which straddled the commencement date, and referred to the incoherence of a split regime for the application of section 135(3). In a similar way one can envisage a leaseholder who has started paying a large service charge by instalments which straddle the commencement date. To some extent this will indeed produce a split regime with schedule 8 providing protection against future instalments but not affecting those already paid; but it would be more coherent to interpret section 124 as the FTT did as applying to the past instalments than to interpret the Act as leaving leaseholders who had paid without statutory remedy.
	153. Mr Selby said that such an interpretation would mean that section 124 was in principle capable of applying to the payment of service charges that had long since been regarded as settled – for example on replacement of fire doors some 25 years ago – and that this was unfair. I agree that that might in certain circumstances be regarded as unfair. But section 124 does of course contain its own safety-valve against unfairness because the FTT can only make an RCO if it is just and equitable to do so. It does not seem to me to be a sufficient reason to interpret section 124 as unable to be used for costs such as those incurred by Triathlon in the present case.
	154. There is another consideration which persuades me that the FTT’s decision is right. The Act must of course be interpreted in such a way as to make it work as a whole. Our decision in Adriatic means that a leaseholder can be protected against service charges even if the person doing the work (landlord or management company) has already incurred the cost before the commencement of Part 5. Take a case like the present where the obligation to do the work falls on a management company with no income other than the service charges. If such a management company had incurred costs before the Act but not yet claimed, or received, reimbursement through the service charges, the effect of schedule 8 may be to leave it with a significant shortfall. It may be that the only realistic target for it to pass on such costs to would be an associated company of the developer. Such a target is, as the present case illustrates, within the scope of section 124. But if section 124 cannot be used to pass on costs incurred before the commencement of the Act, such a management company may be left without any obvious remedy. Again it seems difficult to believe that this would be in line with Parliament’s intention.
	155. In those circumstances I consider that the FTT reached the right conclusion, and would dismiss this Ground of appeal.
	Conclusion
	156. For the reasons I have given I would dismiss the appeal.
	Lord Justice Holgate:
	157. I agree that the appeal should be dismissed for the reasons given by Nugee LJ.
	Lord Justice Newey:
	158. I also agree that the appeal should be dismissed.
	159. So far as Ground 1 is concerned, I have nothing to add to Nugee LJ’s comprehensive analysis.
	160. With respect to Ground 2, section 124 of the BSA empowers the FTT to make an RCO “for the purpose of meeting costs incurred or to be incurred in remedying relevant defects (or specified relevant defects)”. Having regard to the definition of the term given in section 120(2), a “relevant defect” may have arisen as a result of work done (or not done) many years before the BSA was enacted and, as the FTT pointed out in paragraph 73 of its decision, section 124 does not expressly impose any other temporal limitation. Nothing said in section 124, therefore, prevents the provision from having retrospective effect.
	161. Even so, as Nugee LJ has observed in paragraph 150 above, “the language of section 124 by itself does not take one very far”. In circumstances where there is a presumption against retrospectivity, the fact that section 124 is silent on the subject might be said to favour SVDP and Get Living rather than the FTT’s construction.
	162. There are, however, other reasons for concluding that section 124 has retrospective effect. In the first place, that interpretation is consistent with the evident purposes of Part 5 of the BSA. As Lords Hamblen and Burrows noted in URS, at paragraph 84, these include “protect[ing] leaseholders from … financial risk” and “ensur[ing] that those responsible [for historic building safety defects] are held to account”. Both aims are furthered by construing section 124 in such a way that RCOs can be made in favour of leaseholders, and against developers and persons associated with them, in respect of costs pre-dating the BSA.
	163. More specifically, denying section 124 retrospective effect would result in RCOs being unavailable in circumstances where Parliament could be expected to have intended that such relief should be available and inconsistencies could arise were it not to be. Nugee LJ has pointed out in paragraph 151 above that it is difficult to believe that Parliament intended that leaseholders who had already paid service charges should be “left without any remedy at all, except the prospect of suing developers and contractors in what would no doubt be long, complex and expensive proceedings in the Technology and Construction Court” while leaseholders who had not paid were protected by schedule 8. I have explained in my judgment in Adriatic that, in my view, schedule 8 does not apply in relation to costs incurred before schedule 8 came into force. Were that correct, the need for a leaseholder to be able to seek an RCO in respect of outstanding service charges would be all the greater. Further, there is good reason to think that Parliament would have wished landlords and management companies who are prevented from recovering service charges by schedule 8 to be able to apply for RCOs against developers and their associates. So interpreting section 124 allows costs to be passed on to those responsible for the defects. An allied point is that, as Nugee LJ has mentioned in paragraph 154 above, a management company facing a shortfall as a result of schedule 8 could find itself without any remedy were it unable to resort to section 124. The same could be true of landlords.
	164. In Granada UK Rental & Retail Ltd v Pensions Regulator [2019] EWCA Civ 1032, [2020] ICR 747, Patten LJ, giving the judgment of the Court, observed at paragraph 56 that “legislation which removes or alters already-accrued rights is likely to be more objectionable, and therefore unfair, than legislation which imposes a new liability on past conduct”. Unlike schedule 8, section 124 of the BSA falls into the latter category. It allows a fresh liability, by way of an RCO, to be imposed on the strength of defects arising from works undertaken, and (as I see it) costs incurred, before the BSA was enacted.
	165. Another, and important, difference from schedule 8 is that, under section 124(1) of the BSA, an RCO cannot be made unless the FTT “considers it just and equitable to do so”. That seems to me very significant to the assessment of the fairness of treating section 124 as having retrospective effect (as to which, see in particular L’Office Cherifien des Phosphates v Yamashita-Shinnihon Steamship Co Ltd [1994] 1 AC 486, at 525) and, more generally, to the likelihood of Parliament having intended retrospectivity. Nothing comparable is to be found in schedule 8.
	166. Finally, as Nugee LJ has commented in paragraph 149 above, passages in URS plainly support a retrospective interpretation of section 124 of the BSA.
	167. In all the circumstances, I agree that section 124 of the BSA allows RCOs to be made in relation to costs pre-dating its coming into force and, hence, that Ground 2 fails.
	Adriatic Land 5 Limited v Long Leaseholders at Hippersley Point & Anor-[2025] EWCA Civ 856.pdf
	1. The question raised by this appeal is whether the Building Safety Act 2022 (“the BSA”) prevents the appellant, Adriatic Land 5 Limited (“Adriatic”), from recovering service charges from tenants of a building it owns in respect of certain costs which it had incurred before the relevant provisions of the BSA came into force. The Upper Tribunal held that it does. Adriatic now challenges that decision in this Court.
	2. In the same week that we heard this appeal, we heard another relating to the BSA: Triathlon Homes LLP v Stratford Village Development Partnership (CA-2024-001256) (“Triathlon”). By an order dated 14 October 2024, Lewison LJ directed that the two appeals should be heard sequentially by the same constitution. While, however, there is some overlap between the cases, they raise distinct issues. We have therefore written separate judgments for each matter.
	3. On 21 May 2025, the Supreme Court gave judgment in URS Corporation Ltd v BDW Trading Ltd ([2025] UKSC 21, [2025] 2 WLR 1095) (“URS”), in which one of the issues was whether section 135 of the BSA applied to the facts of that case. The parties to both the present appeal and Triathlon filed written submissions addressing potential implications of that decision.
	4. The building at issue is Hippersley Point in Abbey Wood, London. Hippersley Point was constructed in about 2015 by Development Securities (Abbey Wood) Limited, a subsidiary of Land Securities plc. It has 10 storeys, is more than 18 metres in height, and contains both a commercial unit (on the ground floor) and 32 residential flats which are the subject of long leases.
	5. Adriatic was registered as the freehold proprietor of Hippersley Point on 12 April 2017. A witness statement made on behalf of Adriatic by Mr Eyvind Andresen explains that the company holds residential freehold and long leasehold assets and is a subsidiary of entities whose purpose is to issue securities to liability driven investors (pension funds and life insurance companies) so that the investors can receive the long-dated inflation-linked income for which long leases provide. Mr Andresen further explains that the total ground rent payable for Hippersley Point as a whole is at present £9,250 per year. In a second witness statement, Mr Andresen estimates Adriatic’s financial interest in the building, having regard to the limited rents to which it is entitled and the value of the long leases held by tenants, at 2.52%.
	6. In the latter part of 2020, it emerged that substantial remedial works were required to deal with defects in the external construction of Hippersley Point which gave rise to fire risk. Interim fire safety works were needed, too.
	7. As would be expected, the leases of the flats at Hippersley Point all include service charge provisions. However, section 20 of the Landlord and Tenant Act 1985 (“the L&TA 1985”) barred Adriatic from recovering more than £250 per flat by way of service charge as regards the requisite works unless the “consultation requirements” prescribed by the Service Charges (Consultation Requirements) (England) Regulations 2003 were either complied with or dispensed with.
	8. Adriatic applied to the First-tier Tribunal (Property Chamber) (“the FTT”) for the consultation requirements to be dispensed with in respect of the works. In a decision dated 20 December 2021, the FTT acceded to that application. The FTT explained in its decision that “the building is presently unsafe in terms of fire risk” and that it was “simply not an option to delay works to unsafe premises”. It therefore had “no hesitation in confirming that dispensation should be given unconditionally”. It added, however:
	9. Following a request for a review of its decision, the FTT substituted the following in a revised decision dated 30 June 2022:
	10. Adriatic sought permission to appeal to the Upper Tribunal (Lands Chamber) against the costs condition. The Deputy President, Martin Rodger KC, granted permission, but he pointed out that an issue arose as to the possible application of paragraph 9 of schedule 8 to the BSA, which had come into force on 28 June 2022.
	11. The appeal came before Edwin Johnson J (“the Judge”), the Chamber President. In a decision dated 13 November 2023 (“the Decision”), he concluded that the FTT’s imposition of the costs condition could not be upheld. He also, however, concluded that paragraph 9 of schedule 8 to the BSA applied, with the result that Adriatic could not recover any of the costs of its dispensation application from tenants with “qualifying leases” within the meaning of section 119 of the BSA. The Judge summarised his conclusions as follows in paragraph 180 of the Decision:
	12. In the meantime, Adriatic had been informed in June 2023 that Land Securities, as the original developer of Hippersley Point, had agreed to manage and fund all “life-critical fire safety works necessary for your building” pursuant to the “Developer Remediation Contract” (as to which, see paragraph 36 below).
	13. The BSA’s long title identifies one of the purposes of the Act as “to make provision about the safety of people in or about buildings and the standard of buildings”. Part 5 of the BSA, comprising sections 116-160, contains, as its heading states, “Other provision about safety, standards etc”. Section 116(1) explains that sections 117-124 and schedule 8 “make provision in connection with the remediation of relevant defects in relevant buildings”.
	14. Schedule 8 to the BSA is introduced in section 122. As section 122 states, schedule 8:
	15. Paragraph 2 of schedule 8 to the BSA provides that no service charge “is payable” under a lease of premises in a relevant building in respect of a “relevant measure” (i.e. a measure taken to remedy a defect or a “relevant step” taken in relation to a defect) relating to a relevant defect if the landlord or any superior landlord at the beginning of 14 February 2022 “(a) is responsible for the relevant defect, or (b) is associated with a person responsible for a relevant defect”. For the purposes of paragraph 2, a person is “responsible for” a defect if:
	16. Unlike paragraph 2, paragraphs 3-9 of schedule 8 to the BSA apply only in relation to “qualifying leases”. By section 119(2), a lease is a “qualifying lease” if:
	17. Paragraphs 3-9 of schedule 8 to the BSA all serve to relieve tenants with “qualifying leases” from liability for service charges. By paragraph 3, no service charge “is payable” under a qualifying lease in respect of a relevant measure relating to a relevant defect if the net worth of the landlord’s group at the beginning of 14 February 2022 was more than a specified multiple of £2 million (the “contribution condition”). By paragraph 4, no service charge “is payable” under a qualifying lease in respect of a relevant measure relating to a relevant defect if the value of the qualifying lease at the beginning of 14 February 2022 was less than either £325,000 (in the case of property in London) or £175,000 (elsewhere). By paragraph 5, a service charge which would otherwise be payable under a qualifying lease in respect of a relevant measure relating to a relevant defect “is payable” only in so far as service charges over a period extending back five years have not exceeded the “permitted maximum” set by paragraph 6. By paragraph 7, a service charge which would otherwise be payable under a qualifying lease “is payable” only in so far as service charges over the previous 12 months have not exceeded the “permitted maximum”. By paragraph 8, no service charge “is payable” under a qualifying lease in respect of the removal or replacement of any part of a cladding system that forms the outer wall of an external wall system, and is unsafe.
	18. Finally, paragraph 9 of schedule 8 to the BSA provides:
	19. At the times relevant to this appeal, however, paragraph 9 of schedule 8 to the BSA did not include paragraph 9(1A). That was inserted later, by the Leasehold and Freehold Reform Act 2024.
	20. Paragraphs 2-4, 8 and 9 of schedule 8 to the BSA are supplemented by paragraph 10. Paragraph 10(2) states:
	21. Returning to the body of the BSA, the following are noteworthy at this stage:
	i) Section 123 empowers the Secretary of State to provide by regulations for the FTT to make “remediation orders” requiring relevant landlords to remedy defects;
	ii) Section 124 empowers the FTT, if “it considers it just and equitable to do so”, to make “remediation contribution orders” requiring specified bodies corporate or partnerships to make payments for the purpose of meeting costs “incurred or to be incurred” in remedying defects. By section 124(3), a body corporate or partnership may be specified only if it is:
	iii) Section 130 empowers the High Court, “if it considers it just and equitable to do so”, to make an order providing for a body corporate which has been associated with another body corporate to share a liability which the latter has incurred under the Defective Premises Act 1972 (“the DPA 1972”) or section 38 of the Building Act 1984 (“the BA 1984”) or as a result of a building safety risk;
	iv) Section 135 extended the limitation period for claims under section 1 or 2A of the DPA 1972 or section 38 of the BA 1984; and
	v) Section 149 introduced a new liability in respect of cladding products which have rendered buildings or dwellings in them unfit for human habitation.

	22. Section 121 of the BSA explains when a partnership or body corporate is “associated” with another person for the purposes of sections 122-124 and schedule 8.
	23. The Building Safety (Leaseholder Protections) (Information etc.) (England) Regulations 2022 (SI 2022/859) (“the 2022 Regulations”) were made in July 2022 in the exercise of powers conferred by the BSA. While regulation 2 makes provision in relation to remediation orders, regulations 3, 4 and 5 enable landlords who are unable to recover service charges from their tenants as a result of schedule 8 to the BSA to pass on costs to other landlords.
	24. Regulation 3 of the 2022 Regulations allows a landlord who has paid or is liable to pay the cost of a relevant measure relating to a relevant defect which, but for paragraph 2 of schedule 8 to the BSA, would have been payable as a service charge by a tenant under the lease to recover the cost from the “responsible” landlord(s). By regulation 3(8), the “responsible” landlord is:
	25. Regulation 4 of the 2022 Regulations allows a landlord who has paid or is liable to pay the cost of a relevant measure relating to a relevant defect which, but for paragraph 3 of schedule 8 to the BSA, would have been payable as a service charge by a tenant under the lease to recover the cost from the “contributing” landlord. By regulation 4(7), the “contributing” landlord is the person who is “the landlord under the qualifying lease referred to in paragraph (1) provided that they met the contribution condition in paragraph 3 of Schedule 8 to the Act on 14th February 2022” or “after 14th February 2022 became the owner of that landlord’s interest”.
	26. Regulation 5 of the 2022 Regulations applies where a landlord has paid or is liable to pay the cost of a relevant measure relating to a relevant defect which, but for paragraphs 4-9 and 11 of schedule 8 to the BSA, would have been payable as a service charge by a tenant under the lease. In such a case, each landlord under any lease in the building is liable to pay a share of the cost.
	27. The BSA has its origins in the fire which tragically engulfed Grenfell Tower in west London on 14 June 2017. The fire spread rapidly because aluminium composite material had been used in external cladding. Following the fire, it came to be appreciated that many other buildings had the same type of cladding or other cladding that was flammable. Further fire safety issues were also identified, as were certain structural safety defects. Early last year, the Ministry of Housing, Communities & Local Government (“the Department”) estimated the total cost of remedying unsafe cladding on buildings in England over 11 metres in height at £16.6 billion. In January 2022, it had estimated that the mean cost of cladding remediation was £59,000 per flat in the case of a building of more than 18 metres and £27,000 with a building of 11 to 18 metres. It was further estimated that additional costs of £60,000 would result in 21% of leaseholders having negative equity and 34% being in financial stress. To make matters worse, as has been explained by Mr Jonny Murphy of the Department in a witness statement:
	28. The Bill which became the BSA was introduced to Parliament on 5 July 2021. At that stage, the principal purpose of the Bill was to give legal effect to recommendations which had been made in a 2018 report by Dame Judith Hackitt on building regulations and fire safety. The Bill also included (to quote Mr Murphy):
	29. On 10 January 2022, the Government announced that it had “reset its approach to building safety with a bold new plan to protect leaseholders and make wealthy developers and companies pay to fix the cladding crisis”. Soon afterwards, on 13 January, the Government tabled amendments to the Building Safety Bill. A further and more substantial set of amendments followed on 14 February (when the Bill was at the Committee stage in the House of Lords) and some additional amendments were put forward on 22 March (at the House of Lords Report stage). The amendments introduced for the first time what became sections 116-125 of the BSA and schedule 8 to it. (Section 125 has since been repealed by the Leasehold and Freehold Reform Act 2024.)
	30. The Building Safety Bill received Royal Assent on 28 April 2022 and most of the provisions in Part 5 came into force automatically two months later, on 28 June 2022, by virtue of section 170(3).
	31. In, it seems, July 2022 (or possibly August 2022), the Government published explanatory notes in respect of the BSA, as by then enacted. The notes in respect of section 122 of the BSA include this:
	32. In relation to paragraph 9 of schedule 8 to the BSA, the explanatory notes say:
	33. The passages from the explanatory notes which I have quoted were not, however, available during the passage of the Bill. What have become sections 116-125 and schedule 8 were not, of course, to be found in the Bill in its original form. Explanatory notes published in April 2022 in connection with the amendments to the Bill which had recently been made included the following:
	i) In respect of what became section 116 of the BSA:
	ii) In respect of what became section 122 of the BSA:
	iii) In respect of what became schedule 8 to the BSA:

	34. In paragraph 105 of their judgment in URS, Lords Hamblen and Burrows (with whom Lords Lloyd-Jones, Briggs, Sales and Richards agreed) quoted from the explanatory notes in respect of the BSA. Lords Hamblen and Burrows said in paragraph 105 that they had been “provided with the Explanatory Notes to the Bill and to the BSA which were in materially the same terms” and, in the next paragraph, that the passages they had set out “show that ensuring that those directly responsible for building safety defects are held to account was central to the BSA and various of its provisions, including specifically section 135”. It is evident, however, that the Supreme Court was under a misapprehension. The explanatory notes to the BSA were by no means in the same terms as those in respect of the Bill. In fact, the explanatory notes to the Bill did not include any of the paragraphs quoted by Lords Hamblen and Burrows. They featured for the first time in the explanatory notes which the Government published after the BSA had already been enacted.
	35. Significant remediation costs are being borne by the Government, including through the establishment of the “Building Safety Fund”. Mr Murphy has explained that the total taxpayer contribution is expected to be £5.1 billion.
	36. Developers have been called on to sign the “Developer Remediation Contract” pursuant to which they take responsibility for work necessary to address life-critical fire-safety defects from the design and construction of buildings at least 11 metres in height. They will also be subject to the “building safety levy” which is to be charged on new housebuilding pursuant to regulations made under section 58 of the BSA. The largest developers have since 2022 further been required to pay the “residential property developer tax” on profits from residential property development.
	37. In common with most other modern leases, the leases of the flats at Hippersley Point contain provision for the tenants to make advance payments in respect of service charges. The evidence includes a sample lease of such a flat. This provides for the tenant to make payments on account by reference to an estimate of the total cost of building services for the relevant service charge period and for him subsequently to make balancing payments should his share of the cost, as certified in due course, prove to exceed the sums paid on account. If, on the other hand, it transpires that the tenant has paid more than his share of the certified total, “there shall be allowed by the Landlord to the Tenant a sum equal to the difference between the amount of that Building Service Charge and the aggregate of the said sums paid on account”.
	38. In Burr v OM Property Management Ltd [2013] EWCA Civ 479, [2013] 1 WLR 3071 (“Burr”), the Court of Appeal held that “costs” are “incurred” for the purposes of sections 18, 19 and 20B of the L&TA 1985, which are concerned with service charges, when the landlord either is invoiced or pays. “[A] liability must crystallise before it becomes a cost”: “costs are not ‘incurred’ within the meaning of section 18, 19 and 20B on the mere provision of services or supplies to the landlord or management company”: see Burr, at paragraphs 11 and 15, per Lord Dyson MR.
	39. Section 27A of the L&TA 1985 allows both landlords and tenants to apply to the FTT for a determination as to whether a service charge is payable or would be if certain costs were incurred. Section 27A(5) states that “the tenant is not to be taken to have agreed or admitted any matter by reason only of having made any payment”.
	40. By its appeal, Adriatic challenges the Judge’s conclusion that paragraph 9 of schedule 8 to the BSA serves to bar it from recovering costs of its dispensation application from tenants with “qualifying leases” within the meaning of section 119. The issues to which the appeal gives rise can be summarised as follows:
	i) Are costs of the dispensation application within the scope of paragraph 9? [“The Scope Issue”]
	ii) To what extent, if any, does paragraph 9, correctly construed, apply in relation to costs which were incurred before it came into force? [“The Retrospective Construction Issue”]
	iii) If and in so far as paragraph 9 would otherwise have retrospective effect, should words be “read into” it in order to render it compatible with Article 1 of Protocol 1 to the European Convention on Human Rights (“A1P1”)? [“The A1P1 Issue”]

	41. Paragraph 9(1) of schedule 8 to the BSA states that no service charge is payable under a qualifying lease “in respect of legal or other professional services relating to the liability (or potential liability) of any person incurred as a result of a relevant defect”. Paragraph 9(2) explains that the services in question can include services provided in connection with, among other things, “any proceedings before a … tribunal”.
	42. It is Adriatic’s case that paragraph 9 has no application to the costs of a dispensation application under section 20ZA of the L&TA 1985. The Judge disagreed. He considered that “any person”, as used in paragraph 9(1), “mean[s] what it says” and so can include anyone who is liable or potentially liable to remedy the relevant defect, adding that “[t]he most obvious example of such a person is a landlord who is obliged to remedy a relevant defect”: see paragraph 105 of the Decision. The Judge further took the view that the words “relating to” are “very wide” and require no more than “a relationship between the services and the liability or potential liability of the relevant person incurred as a result of the relevant defect”: see paragraph 112. In the present case, Adriatic will have had a liability or potential liability to remedy relevant defects under the terms of both the leases of the flats and the BSA (specifically, section 123): see paragraph 113. That being so, the costs of a dispensation application (and, in particular, of the application which Adriatic made) are capable of falling within the terms of paragraph 9: see paragraph 118.
	43. Taking issue with this analysis, Mr Simon Allison KC, who appeared for Adriatic with Mr Malcolm Birdling and Ms Mattie Green, argued that the Judge had construed “relating to”, as the words appear in paragraph 9(1), too widely. A dispensation application, Mr Allison submitted, does not “relat[e] to” liability at all and, anyway, “any person” means “any other person”, in other words someone other than the person who has incurred the costs which are the subject of the restriction which paragraph 9 imposes. Paragraph 9 will have been aimed at preventing landlords from passing on to tenants costs of pursuing third parties with responsibility for defects or remedying them (developers, say). Treating paragraph 9 as extending to costs of dispensation applications would deter landlords from making them and so delay remediation works, contrary to the evident purposes of the BSA.
	44. In my view, however, the Judge was correct. In the first place, having regard both to its repairing obligations under the Hippersley Point leases and section 123 (as supplemented by regulation 2 of the 2022 Regulations), Adriatic will have become liable, or potentially so, to remedy a “relevant defect”. It follows, as it seems to me, that Adriatic has incurred a “liability (or potential liability) … as a result of a relevant defect” within the meaning of paragraph 9 and, the reference in that paragraph to “any person” not being otherwise circumscribed, Adriatic will have been such a person. While paragraph 9 must extend to costs incurred in pursuing a developer or other third party, I do not see why the words “any person” should not also extend to the person incurring the costs. To the contrary, read naturally, I think they do so.
	45. Further, it appears to me that the legal and other professional services which Adriatic obtained for the purposes of its dispensation application “relat[ed] to” the “liability (or potential liability)” which Adriatic had “incurred as a result of a relevant defect”. As the Judge noted, the words “relating to” are wide. In the present case, Adriatic was seeking dispensation from consultation requirements as regards works which were to fulfil obligations it had by reason of a “relevant defect”. In the circumstances, the application can, in my view, fairly be said to have “related to” “the liability (or potential liability) of [Adriatic] incurred as a result of a relevant defect”, and the costs of the application will also have so related. The Judge said in paragraph 112 of the Decision that he found it difficult to see how the requisite relationship could be “said not to exist between the costs of a dispensation application made by a landlord, in relation to works required to remedy a relevant defect, and the liability of that landlord to remedy the relevant defect”. I agree that the necessary relationship between the costs of Adriatic’s dispensation application and “the liability (or potential liability) of [the company] incurred as a result of a relevant defect” existed.
	46. The evident purpose of schedule 8 reinforces that conclusion. It is obvious from the terms of the schedule that it is seeking to relieve tenants (and especially “qualifying tenants”) from liabilities to pay service charges arising from “relevant defects” and, in particular, “cladding remediation”. It would, I think, be anomalous if a tenant could nevertheless be required to pay service charges stemming from expenditure on an application to dispense with consultation as regards works addressing such defects. Mr Mark Loveday, who appeared for the respondents (“the Leaseholders”) with Mr Hugh Rowan, posed the question, “Why would [Parliament] contemplate that a ‘person’ who incurred the costs of s.20ZA LTA 1985 related to BSA remediation works should still be able to add those costs to the lessees’ service charges?” I agree that Parliament is unlikely to have intended that.
	47. The conclusion that costs of the dispensation application are within the scope of paragraph 9 can also be reached by a different (and perhaps simpler) route. The costs in question, in respect of which service charge is claimed, can, I think, fairly be seen as relating to a liability (or potential liability) which the Leaseholders had incurred as a result of relevant defects. After all, the “legal or professional services” whose costs are at issue arose from an application designed to enable Adriatic to recover from the Leaseholders costs of remedial work for which they were liable under the terms of their leases. There is, of course, no question of the Leaseholders having become liable to carry out the necessary work themselves, but that cannot matter. It is plain, as it seems to me, that it can suffice for the purposes of paragraph 9 that a person has “incurred as a result of a relevant defect” a financial liability (or potential liability).
	48. The Judge concluded in paragraph 170 of the Decision that “[t]he effect of Paragraph 9 [of schedule 8 to the BSA] is that, as from 28th June 2022, no service charge is payable in respect of Qualifying Services, regardless of when the costs of those Qualifying Services were incurred, and regardless of when the relevant service charge actually became due for payment” and, hence, that the paragraph “is capable of applying to the Costs [i.e. the costs of the dispensation application], notwithstanding the date when Paragraph 9 was brought into force”. In arriving at those conclusions, the Judge said the following:
	i) In paragraph 151:
	ii) In paragraph 153:
	iii) In paragraphs 157 and 158:
	iv) In paragraph 167:

	49. Mr Allison took issue with the Judge’s analysis. Construed correctly, Mr Allison argued, paragraph 9 of schedule 8 to the BSA has no application to costs which were incurred before 28 June 2022, when it came into force. In the alternative, Mr Allison contended that, even if paragraph 9 is capable of applying to costs incurred before 28 June 2022, it does not do so if and in so far as service charges arising from the costs had become payable by that date. Mr Allison maintained that his submissions were supported by, among other things, presumptions against retrospectivity and interference with property rights.
	50. For his part, Mr Loveday argued that, once the BSA had been enacted, tenants were not only relieved of any liability to pay service charges in the future in respect of legal or other professional fees relating to “relevant defects”, but became entitled to recover, or to credit for, sums paid in respect of such service charges in the past. While focusing largely on the wording and purpose of the BSA, Mr Loveday also relied on the explanatory notes relating to it.
	51. Sir James Eadie, who appeared with Mr Michael Walsh KC, Mr Jason Pobjoy KC, Ms Camilla Chorfi, Mr Will Perry and Mr Richard Miller for the Secretary of State for Housing, Communities and Local Government (“the Secretary of State”), who intervened in the proceedings, occupied an intermediate position. It was his case that a line is to be drawn as at 28 June 2022. He did not suggest that tenants can claim back money that they had already paid by that date. However, he submitted that, since then, no tenant has had any liability to pay any service charge in respect of services such as are described in paragraph 9. This interpretation of paragraph 9 appears to me to accord with the Judge’s conclusions. Like Mr Loveday, Sir James sought support in, among other things, the explanatory notes.
	52. There was general recognition that the interpretation of paragraph 9 has implications for other paragraphs of schedule 8, which depend on similar language.
	53. As Lord Rodger noted in Wilson v First County Trust Ltd (No 2) [2003] UKHL 40, [2004] 1 AC 816 (“Wilson”), at paragraph 186, “[a]t common law there is a presumption that a statute does not have ‘retrospective’ effect”. Lord Rodger went on to observe in paragraph 187 that, “[s]o far as matters of substance are concerned, the essence of the common law rule is conveniently stated by Sir Owen Dixon CJ in Maxwell v Murphy (1957) 96 CLR 261, 267:
	54. Lord Nicholls said in Wilson, at paragraph 19, that the underlying rationale of the principle had been well identified by Staughton LJ in the following passage from his judgment in Secretary of State for Social Security v Tunnicliffe [1991] 2 All ER 712 (“Tunnicliffe”), at 724:
	55. In L’Office Cherifien des Phosphates v Yamashita-Shinnihon Steamship Co Ltd [1994] 1 AC 486 (“L’Office Cherifien”), Lord Mustill, with whom Lords Goff, Jauncey and Browne-Wilkinson agreed, said at 524-525 that “it would be impossible now to doubt that the court is required to approach questions of statutory interpretation with a disposition, and in some cases a very strong disposition, to assume that a statute is not intended to have retrospective effect”, but that he had “reservations about the reliability of generalised presumptions and maxims when engaged in the task of finding out what Parliament intended by a particular form of words, for they too readily confine the court to a perspective which treats all statutes, and all situations to which they apply, as if they were the same”. That, Lord Mustill commented at 525, “is misleading, for the basis of the rule is no more than simple fairness, which ought to be the basis of every legal rule”. Having quoted the passage from Tunnicliffe which I have already set out, Lord Mustill said at 525:
	56. In URS, Lord Leggatt noted that there is a “principle that a statute, even though clearly intended to have retrospective effect, should not be construed as having any greater retrospective operation than is clearly necessary”: see paragraph 301. Earlier in his judgment, in paragraph 272, Lord Leggatt had quoted a passage from Lauri v Renad [1893] 3 Ch 402 in which Lindley LJ had said at 421:
	57. As Lord Reed pointed out in AXA General Insurance Ltd v HM Advocate [2011] UKSC 46, [2012] 1 AC 868 (“AXA”), at paragraph 121, a “distinction might … be drawn between laws which alter prospectively the rights and obligations arising from pre-existing legal relationships, and laws which alter such rights and obligations retrospectively”. Such a distinction was drawn by Buckley LJ in West v Gwynne [1911] 2 Ch 1. He said at 12:
	58. Such a distinction can be seen, too, in Wilson. Lord Hope said in paragraph 98 that “[t]he concepts of fairness and legal certainty carry much greater weight when it is being suggested that rights or obligations which were acquired or entered into before 2 October 2000 [i.e. the date on which the legislation at issue came into force] should be altered retrospectively”. In paragraph 161, Lord Scott made this comparison:
	59. The Court of Appeal recognised the existence of a distinction along these lines in Granada UK Rental & Retail Ltd v Pensions Regulator [2019] EWCA Civ 1032, [2020] ICR 747 (“Granada”). Giving the judgment of the Court, Patten LJ observed in paragraph 56:
	60. Bennion, Bailey and Norbury on Statutory Interpretation (8th. ed.) (“Bennion”) explains that “[i]t is a principle of legal policy that by the exercise of state power the property or other economic interests of a person should not be taken away, impaired or endangered, except under clear authority of law”; that “[e]ven in cases where some degree of interference with a person’s proprietary rights is clearly intended, legislation will be construed as interfering with those rights no more than the statutory language and purpose require”; and that “[t]he principle against expropriation or other interference with the enjoyment of property rights is likely to carry particular weight in cases where no compensation is available”: see section 27.6.
	61. The earliest of the authorities cited by Bennion to which we were referred was Attorney General v Horner (1884) 14 QBD 245. In that case, Brett MR said at 257:
	62. Other cases illustrating the principles include Westminster Bank Ltd v Minister of Housing and Local Government [1971] AC 508 (“Westminster Bank”), Methuen-Campbell v Walters [1979] 1 QB 525 (“Methuen-Campbell”) and S Franses Ltd v Cavendish Hotel (London) Ltd [2018] UKSC 62, [2019] AC 29 (“S Franses”). In Westminster Bank, Lord Reid (with whom Lords Morris and Guest agreed) said at 529:
	63. In Methuen-Campbell, Buckley LJ said at 542 that he agreed with “the view expressed by Goff L.J. that in an Act such as the Leasehold Reform Act 1967, which, although it is not a confiscatory Act is certainly a dispropriatory Act, if there is any doubt as to the way in which language should be construed, it should be construed in favour of the party who is to be dispropriated rather than otherwise”.
	64. In S Franses, Lord Sumption (with whom Baroness Hale, Lady Black and Lord Kitchin agreed) accepted at paragraph 16 that “as a statutory interference with the landlord’s proprietary rights, the protection conferred by the [Landlord and Tenant Act 1954] should be carried no further than the statutory language and purpose require”.
	65. In R (O) v Home Secretary [2022] UKSC 3, [2023] AC 255, Lord Hodge explained that the “primary source” from which the meaning of a statute is ascertained is “the words which Parliament has chosen to enact as an expression of the purpose of the legislation” and that “[e]xternal aids to interpretation therefore must play a secondary role”: see paragraph 30. He nevertheless acknowledged in paragraph 30 that “Explanatory Notes, prepared under the authority of Parliament, may cast light on the meaning of particular statutory provisions”.
	66. A distinction is, however, to be drawn between explanatory notes which were available when the legislation was being enacted and those which have come into existence subsequently. A passage from the judgment of Lord Sales (with whom Lords Reed, Leggatt and Stephens agreed) in R (PACCAR Inc) v Competition Appeal Tribunal [2023] UKSC 28, [2023] 1 WLR 2594 (“PACCAR”) is relevant in this context. Lord Sales said in paragraph 42:
	67. Where explanatory notes have “accompanied a Bill in its passage through Parliament”, there is sense in regarding them as capable of shedding light on what Parliament intended. Where, on the other hand, explanatory notes in respect of a statute did not exist when it was being passed, there is less reason to see them as a guide to Parliament’s intentions. They may, of course, show what the Department which promoted the Act understands it to mean, and possibly what it wished it to mean, but the materials plainly cannot have informed Parliamentary decision-making.
	68. It is to be remembered in this context that, as Lord Reed said in R (SC) v Secretary of State for Work and Pensions [2021] UKSC 26, [2022] AC 223 (“SC”), at paragraph 166, “the Government is separate from Parliament, notwithstanding the many connections between the two institutions”. Thus, “[t]he reasons which the Government gives for promoting legislation cannot … be treated as necessarily explaining why Parliament chose to enact it”: see SC, at paragraph 166, per Lord Reed.
	69. In Chief Constable of Cumbria v Wright [2006] EWHC 3574 (Admin), [2007] 1 WLR 1407, Lloyd Jones J, with whom Keene LJ agreed, said in paragraph 17:
	70. In my view, the position is similar where explanatory notes have been published only after a statute has already been enacted. The notes may be of persuasive authority, but they do not enjoy any particular legal status and can be compared with academic writings.
	71. Bennion says this in section 24.14 about explanatory notes:
	72. I agree with those observations.
	73. As was stressed by both Mr Loveday and Sir James Eadie, paragraph 9 of schedule 8 to the BSA is not expressed to be subject to any temporal limitation. It simply states that no service charge of the relevant kind “is payable”. Parliament could have said that the provision should not apply in relation to service charges which had become payable, or costs which had been incurred, before it came into force, but nothing to that effect is to be found in paragraph 9.
	74. That paragraph 9 should apply in relation to prior costs can also be argued to accord with the aims of the BSA. Paragraph 9 was introduced into what became the BSA as part of what was avowedly “a bold new plan to protect leaseholders and make wealthy developers and companies pay to fix the cladding crisis”. The legislation was plainly intended to have implications in relation to cladding and other defects which had arisen before it was enacted. Parliament evidently took the view that the historic problems which had come to light following the Grenfell Tower fire called for backward-looking measures. Mr Allison himself accepted that paragraph 9 would bite on costs incurred after its coming into force notwithstanding the fact that the defect giving rise to them had already existed. In Triathlon, we have concluded that section 124 allows remediation contribution orders to be made in relation to costs and defects pre-dating the BSA.
	75. A specific aim of the BSA was clearly to relieve tenants (and, in particular, those with “qualifying leases”) to a great extent from service charge liabilities arising from defects causing safety risks. On Adriatic’s case, however, tenants would remain liable for such charges in relation to costs which had been incurred and/or sums which had become payable before 28 June 2022. While, moreover, the present appeal involves paragraph 9, the same point arises in relation to other paragraphs of schedule 8. Even those with “qualifying leases” could still, therefore, be called on to pay service charges in respect of work to remove or replace unsafe cladding which had been carried out earlier than 28 June 2022.
	76. Mr Loveday and Sir James Eadie also sought support for their submissions in the explanatory notes relating to the BSA. In my view, however, the explanatory notes take matters no further. Those which were available during the passage of what became the BSA said nothing bearing on what is at issue in the present appeal. In contrast, the explanatory notes published in July 2022 contain passages which chime with Sir James’ case. For example, paragraph 986 states that “[t]he protections apply equally irrespective of when any service charge demands were issued by landlords or managing agents” and that, “even if a valid service charge demand was issued prior to commencement, provided that the service charge had not already been paid by the leaseholder, the demand is no longer valid after commencement insofar as it does not comply with the provisions set out in the Schedule”. However, this version of the explanatory notes (and, in particular, paragraph 986) was not before Parliament when it was enacting the BSA and the parts on which Mr Loveday and Sir James relied purported to state the position rather than providing cogent reasoning for it. While, therefore, the explanatory notes may show what the Department understood paragraph 9 to mean, they cannot be taken to provide a reliable guide to Parliament’s intentions.
	77. That remains my view notwithstanding the Supreme Court’s decision in URS. As I have mentioned in paragraph 34 above, the Supreme Court attached significance to the July 2022 explanatory notes. It did so, however, on the basis of a misconception. It understood the July 2022 explanatory notes to be in “materially the same terms” as those to the Bill when they were in fact very different.
	78. Mr Loveday and Mr Allison each placed reliance on paragraph 10 of schedule 8. Mr Loveday suggested that paragraph 10’s reference to costs “incurred or to be incurred” tended to confirm that paragraph 9 extended to costs which had been incurred before it came into force. However, there is no need to read paragraph 10 in that way: the words “incurred or to be incurred” are apt to refer to costs which are to be incurred in the future or have been incurred by a date subsequent to paragraph 9’s coming into force. As Mr Allison put it, paragraph 10 captures expenditure in the relevant year and budgeted sums. Mr Allison further argued that paragraph 10 must have been intended to add something to paragraph 9 and that, were Mr Loveday or Sir James right about paragraph 9, there would have been no need for paragraph 10(2)(a) or, probably, paragraph 10(2)(b). The fact, Mr Allison said, that paragraph 10 focuses on costs being incurred points to Parliament having intended that paragraph 9 should have no application to costs incurred before it was in force. In my view, however, no such inference can be drawn. The Judge observed that paragraph 10 “contains the mechanism by which the result is achieved that no service charge is payable”. I agree. I do not myself think that it adds anything important to Mr Allison’s case.
	79. The constructions of paragraph 9 espoused by Mr Allison and Sir James Eadie might both be said to produce arbitrary results. On Mr Allison’s case, a landlord who had remedied a defect before 28 June 2022 could potentially be entitled to service charges, but no service charges would be payable in respect of any work undertaken after that date. On Sir James’ case, a tenant who had not paid a service charge invoiced before 28 June 2022 would be protected, but he would not be able to recover any payment he had already made.
	80. The interpretation favoured by Mr Loveday might be said to be less arbitrary. He argued that paragraphs 9 and 10 mean that a tenant can apply for a determination under section 27A of the L&TA 1985 that no service charge is payable for any professional costs which the landlord may have incurred in relation to a person’s liability for a “relevant defect” (and, hence, that the tenant is entitled to recover, or credit for, whatever he may have paid in respect of such costs). Similar reasoning would apply in relation to other paragraphs of schedule 8. On this basis, a tenant who had paid by 28 June 2022 would be treated in a comparable way to one who had not. Since, though, a “relevant defect”, as defined in section 120, could arise from works up to 30 years before the provision came into force, a tenant could potentially challenge a service charge which had been invoiced and paid many years ago (say, in connection with fire doors provided the best part of two decades ago in compliance with the Regulatory Reform (Fire Safety) Order 2005). Mr Loveday did not shy away from this implication of his contentions. In my view, however, Parliament is unlikely to have intended such consequences.
	81. Another argument advanced by Mr Loveday was to the effect that paragraph 9 is not to be regarded as retrospective even if it relieved those with “qualifying leases” of liability to pay service charges which had already been invoiced. In this connection, he pointed out that changes in the law can properly affect legal relationships established before the law was altered.
	82. It seems to me, however, that paragraph 9 would plainly operate retrospectively on both Mr Loveday’s interpretation of it and Sir James Eadie’s. Either would mean that a landlord who had not merely incurred costs before paragraph 9 was enacted or even foreshadowed but had rendered a service charge invoice covering those costs would have lost any entitlement to the service charge. On that basis, paragraph 9 would not merely “alter prospectively the rights and obligations arising from pre-existing legal relationships” (to use the words of Lord Reed in AXA), but would serve to deprive landlords of “already-accrued rights” such as Patten LJ mentioned in Granada. Paragraph 9 would not be comparable to the “legislation capable of affecting the ability of the landlord to forfeit the lease, to operate a rent review clause, to claim damages for dilapidations or to recover possession on the expiry of the term” which Lord Scott postulated in Wilson. It would rather “alter the rights and obligations of the parties resulting from events that had already taken place” and, as Lord Scott observed, it would be “unusual” for legislation to do that.
	83. In the circumstances, the presumptions against retrospectivity and interference with property rights must both be in point. That suggests that we should be slow to accept either Mr Loveday’s interpretation of paragraph 9 or Sir James Eadie’s. As I have mentioned, in Wilson Lord Rodger endorsed Sir Owen Dixon CJ’s observation that “a statute changing the law ought not, unless the intention appears with reasonable certainty, to be understood as applying to facts or events that have already occurred in such a way as to confer or impose or otherwise affect rights or liabilities which the law had defined by reference to the past events”, and the presumption against interference with property rights operates in a similar way. The fact that paragraph 9 is expressed in general terms thus counts in favour of Adriatic rather than the Leaseholders or the Secretary of State. There is nothing in the language of paragraph 9 itself to displace the presumptions or, in other words, to show “with reasonable certainty” that paragraph 9 should have retrospective effect. Nor is such language to be found in other paragraphs of schedule 8.
	84. As I have mentioned, in L’Office Cherifien Lord Mustill, while noting that it could not be doubted that “the court is required to approach questions of statutory interpretation with a disposition, and in some cases a very strong disposition, to assume that a statute is not intended to have retrospective effect”, drew attention to the significance of fairness. In that connection, the following matters may be said to weigh in favour of regarding schedule 8 as having retrospective effect:
	i) Adriatic’s interpretation of schedule 8 would result in tenants facing bills which they could not have anticipated and which they might not be able to afford. The sums at stake are large. Mr Andresen has explained that Adriatic and two similar companies associated with it had alone demanded nearly £87 million from tenants before the BSA’s enactment in respect of work and services which are now deemed to be “relevant measures” to address “relevant defects” and in excess of £70 million remained unpaid as at June 2024;
	ii) Landlords will often be better able to bear the costs than tenants;
	iii) The extent to which giving retrospective effect to schedule 8 would prejudice landlords is mitigated by the financial contributions which the Government and developers have made and are making (notably, through the “Building Safety Fund” and the “Developer Remediation Contract”);
	iv) The prejudice to landlords is mitigated, too, by their ability to pass on liability to developers, other past and present landlords and their associates through claims under, for example, the DPA 1972 and, perhaps more importantly, the mechanisms for which the BSA and the 2022 Regulations provide (including remediation contribution orders);
	v) By no means all service charges relating to pre-BSA remediation would be irrecoverable. Only those with “qualifying leases” would benefit from schedule 8 except in so far as paragraph 2 applied and, if it did, that would be because the landlord was “responsible for the relevant defect” or associated with a person who was. Further, provided that a service charge did not relate to “cladding remediation” within paragraph 8 or professional services within paragraph 9, a tenant would be relieved of liability only if the landlord belonged to a group whose net worth exceeded the figure for which paragraph 3 provides, if the value of the “qualifying lease” was less than the relevant maximum given in paragraph 4 or if the relevant service charge took the total above one of the caps imposed by paragraphs 5-7; and
	vi) On the Secretary of State’s case (though not the Leaseholders’), landlords could retain all sums which they had received by way of service charges before 28 June 2022.

	85. On the other hand:
	i) The constructions of schedule 8 for which Mr Loveday and Sir James Eadie contend would both result in landlords being deprived of accrued contractual rights without any compensation;
	ii) Just as tenants would be relieved of large liabilities, landlords would lose large sums;
	iii) The losses to landlords might be out of all proportion to the extent of their financial interests in the relevant buildings. The present case illustrates the point. As I have mentioned, Adriatic is entitled to ground rents totalling £9,250 per year and has been estimated to have a financial interest of 2.52% in Hippersley Point. The tenants have a far greater stake in the building;
	iv) While tenants will not have been responsible for the defects which have been remedied, nor will a landlord such as Adriatic;
	v) As a result of buying their leases, the tenants will have both stood to gain from any increase in value and assumed risks in respect of such problems as might emerge. Landlords such as Adriatic took on no comparable responsibility;
	vi) Tenants will enjoy very substantial protection from service charges for which they would otherwise have been liable under their leases whether or not schedule 8 has retrospective effect;
	vii) Our decision in Triathlon has the consequence that tenants who have to pay service charges in respect of costs incurred in connection with work to remedy relevant defects can apply for remediation contribution orders. Such an order could be made against, among others, the landlord to whom the service charges had been paid if that were considered “just and equitable”;
	viii) The scope for landlords to pass on liability is limited in a number of ways. In the vast majority of cases, as at Hippersley Point, there will be no other landlord. Moreover, the developer and any associates may no longer exist or be financially able to meet any claim;
	ix) Mr Loveday’s approach to schedule 8 would be especially prejudicial to landlords since it could result in tenants being entitled to reopen payments made in respect of service charges many years ago;
	x) Sir James Eadie’s interpretation of schedule 8 would leave a tenant who had paid by 28 June 2022 without a remedy. If Parliament deemed that fair, it is not obvious why it should have considered it unfair that tenants should remain liable for some service charges after that date;
	xi) A retrospective interpretation of schedule 8 would be particularly harsh on a landlord who had not insisted on tenants paying service charges in the hope that some or all of the relevant costs would instead be borne by, say, the developer or the “Building Safety Fund”. Mr Allison postulated this situation in his skeleton argument:
	xii) The language which Parliament has used does not provide any “clarity” (to use a word from Lord Mustill’s speech in L’Office Cherifien) that retrospectivity was intended.

	86. I refer later in this judgment to the difficulties which Courts can face in assessing proportionality. Determining whether it is “fair” for a provision to have retrospective effect may be no easier. On balance, however, the factors relevant to fairness seem to me to come down against retrospectivity and do not, in my view, displace the presumptions.
	87. In her supplementary written submissions on URS, it was argued on behalf of the Secretary of State that the decision in that case is strongly supportive of her contentions in this appeal. While recognising the differences in wording between section 135 of the BSA on the one hand and section 122 and schedule 8 on the other, Mr Loveday also suggested that URS is of assistance to him.
	88. In URS, Lords Hamblen and Burrows observed that the BSA is “part of the Government’s response to the need to identify and remediate historic building safety defects as quickly as possible, to protect leaseholders from physical and financial risk and to ensure that those responsible are held to account”, that it is “both forward and backward-looking” and that the “backward-looking provisions are set out in Part 5”: see paragraphs 84-86. Lords Hamblen and Burrows proceeded to explain that “Part 5 makes a number of changes to the law in order to address the problem of historical building safety defects”, identifying the “main changes” as follows:
	89. These remarks were all made in the context of the question whether section 135 of the BSA was applicable to the facts of that case. In paragraph 124, Lords Hamblen and Burrows explained that, “in order to achieve its purpose of holding those responsible for building safety defects to account, it is necessary to interpret the general wording used in section 135(3) as being applicable to claims such as those made in the present case”. In the following paragraph, Lords Hamblen and Burrows concluded:
	90. The Supreme Court thus saw retrospectivity as important to “all the main changes to the law made by Part 5”, including section 124 of the BSA as it “sits within a broader suite of ‘leaseholder protections’ at sections 116 to 124 of, and Schedule 8 to, the BSA”. However:
	i) The point which the Supreme Court had to decide in URS related to section 135. As Lords Hamblen and Burrows noted in paragraph 124, “[t]here is no question that section 135 does apply retrospectively”. That is made plain by its terms. In fact, section 135(5) specifically provides for a claim brought in reliance on the section to be dismissed should that be “necessary to do so to avoid a breach of that defendant’s Convention rights”;
	ii) There was no issue before the Supreme Court as to the extent to which schedule 8 should be understood to have retrospective effect or, in particular, as to “the granular effect of Paragraph 9 in the context of costs incurred in respect of a dispensation application” (to use words of Mr Allison). Nowhere in schedule 8, of course, is anything comparable to section 135(5) to be found;
	iii) Adriatic does not dispute that schedule 8 has retrospective effect in the sense that, from the date of the BSA coming into force, it affects the liability of leaseholders to contribute to the costs of remedying historic building defects; and
	iv) The Supreme Court was mistaken in thinking that the explanatory notes which it quoted were “in materially the same terms” as those available during the passage of the Bill. In any event, taken together, section 124 (as we have construed it in Triathlon) and Adriatic’s interpretation of schedule 8 can be said to achieve Parliament’s purposes in both affording protection to leaseholders and holding those responsible for defects to account.

	91. In all the circumstances, I have concluded that the presumptions against retrospectivity and interference with property rights should prevail.
	92. Is, then, schedule 8 to be understood as having no application to costs incurred by 28 June 2022? Or does it apply to all service charges which had not become payable by that date?
	93. In my view, the former interpretation is the correct one. Once a landlord had incurred a relevant cost, it had acquired a contractual entitlement to payment of a service charge in respect of it even if the service charge had not yet been demanded. That being so, the presumptions against retrospectivity and interference with property rights appear to me to imply that schedule 8 should not be taken to be applicable. An analogy might be drawn with the “rent review machinery already in train” of which Lord Scott spoke in Wilson.
	94. In effect, paragraph 9 should, as it seems to me, be understood to mean that no service charge is payable under a qualifying lease in respect of legal or other professional services relating to the liability (or potential liability) of any person incurred after 28 June 2022 as a result of a relevant defect. That is not, though, to say that words such as I have italicised in the previous sentence fall to be implied. It is simply an application of the presumptions which operate in relation to construction.
	95. I would add that it appears to me that “incurred” must bear the same meaning in this context as that given to the word in Burr, in relation to sections 18, 19 and 20B of the L&TA 1985 (as to which, see paragraph 38 above).
	96. It is Adriatic’s case that, by virtue of section 3 of the Human Rights Act 1998 (“the HRA”), paragraph 9 of schedule 8 to the BSA should not be understood as having any retrospective effect even if, applying ordinary principles of statutory construction, it would be. On the basis of my conclusions thus far, the point is academic. I shall nevertheless address it in case the views I have expressed on the Retrospective Construction Issue are wrong.
	97. Section 3 of the HRA requires the Court, so far as it is possible to do so, to read and give effect to legislation in a way which is compatible with “the Convention rights”, which include “the rights and fundamental freedoms set out in … Articles 1 to 3 of the First Protocol”. It is Adriatic’s case that construing schedule 8 to the BSA (and, in particular, paragraph 9 of that schedule) as retrospective would violate A1P1 and, hence, that it should not be so construed even if that would be the result of applying ordinary common law principles.
	98. A1P1 reads as follows:
	99. In Sporrong and Lönnroth v Sweden (1983) 5 EHRR 35 (“Sporrong”), the European Court of Human Rights (“the ECtHR”) noted in paragraph 61 that A1P1 comprises three distinct rules:
	100. As the ECtHR (Grand Chamber) explained in Hutten-Czapska v Poland (2007) 45 EHRR 4 (“Hutten-Czapska”), at paragraphs 164 and 167, any interference with the right of property must both pursue a “legitimate aim” in the “general interest” and strike a “fair balance” between “the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights”. There must, in particular, be “a reasonable relationship of proportionality between the means employed and the aim sought to be realised”: James v United Kingdom (1986) 8 EHRR 123 (“James”), at paragraph 50; see also e.g. Jahn v Germany (2006) 42 EHRR 49 (“Jahn”), at paragraph 93.
	101. In this jurisdiction, the Courts have adopted a four-stage approach to assessing proportionality. In Bank Mellat v HM Treasury (No 2) [2013] UKSC 39, [2014] AC 700 (“Bank Mellat”), at paragraph 74, Lord Reed explained that this involves asking the following questions:
	102. Various ECtHR decisions refer to national authorities enjoying a “margin of appreciation”. In James, the ECtHR said in paragraph 46 that “[t]he Court, finding it natural that the margin of appreciation available to the legislature in implementing social and economic policies should be a wide one, will respect the legislature’s judgment as to what is ‘in the public interest’ unless that judgment be manifestly without reasonable foundation”. In Jahn, having noted in paragraph 93 that “there must be a reasonable relationship of proportionality between the means employed and the aim sought to be realised by any measure depriving a person of his possessions”, the ECtHR went on:
	103. While the concept of “margin of appreciation” is “specific to the European court”, domestic Courts “allow a correspondingly wide margin or ‘discretionary area of judgment’”: see SC, at paragraph 143, per Lord Reed. That is in part because the Courts “have to respect the separation of powers between the judiciary and the elected branches of government” and so “have to accord appropriate respect to the choices made in the field of social and economic policy by the Government and Parliament, while at the same time providing a safeguard against unjustifiable discrimination”: see SC, at paragraph 281.
	104. In In re Recovery of Medical Costs for Asbestos Diseases (Wales) Bill [2015] UKSC 3, [2015] AC 1016 (“Recovery of Medical Costs”), Lord Mance (with whom Lords Neuberger and Hodge agreed) concluded that a distinction is to be drawn in this context between the fourth of the Bank Mellat stages and the other three. With the first three, Lord Mance said, the Court will ask itself whether Parliament’s assessment was “manifestly without reasonable foundation” (or “MWRF”), but the position is different as regards the fourth. Lord Mance said in paragraph 52:
	105. Sir James Eadie argued that the Supreme Court has subsequently changed tack and that MWRF now applies in relation to all four of the Bank Mellat stages. In this respect, he referred us to R (DA) v Secretary of State for Work and Pensions [2019] UKSC 21, [2019] 1 WLR 3289 (“DA”), R (Joint Council for the Welfare of Immigrants) v Secretary of State for the Home Department [2020] EWCA Civ 542, [2021] 1 WLR 1151 (“JCWI”) and SC.
	106. In DA, in which there was said to be discrimination against women and children contrary to article 14 read with article 8 of the European Convention on Human Rights (“the ECHR”) and/or A1P1, Lord Wilson explained in paragraph 64 that in R (A) v Secretary of State for Health [2017] UKSC 41, [2017] 1 WLR 2492, where it was alleged that there had been discrimination against women in the enjoyment of their rights under article 8 of the ECHR, he had “cited the judgment of Lord Mance JSC in [Recovery of Medical Costs] and asserted it to have become clear that, of the four aspects of an inquiry into justification under the Convention of the effect of a measure of economic or social policy, the fourth, relating to a fair balance, fell to be answered by the court for itself and not by reference to whether it was manifestly without reasonable foundation”. Lord Wilson said in paragraph 65 that he had “reached too quickly” for Lord Mance’s observations:
	107. In the same case, Lord Carnwath, with whom Lords Reed and Hughes agreed, said in paragraph 112 that he thought it “clear … that the MWRF test remains the appropriate test in the present context”. He observed in paragraph 117 that, “in spite of the presence of Lord Mance JSC, and although [Recovery of Medical Costs] was included in the list of authorities cited [in R (MA) v Secretary of State for Work and Pensions [2016] UKSC 58, [2016] 1 WLR 4550], neither he nor anyone else seems to have regarded it as relevant in that context”. He went on:
	108. JCWI, too, was a discrimination case. Hickinbottom LJ, with whom Henderson LJ agreed, said in paragraph 134 that, “if [he] were required to determine the matter, [he] would say that the manifestly without reasonable foundation criterion applies to the issue of justification in this case”. It had been argued that the MWRF test applied only in the field of welfare benefits, but Hickinbottom LJ was not persuaded of that. He said in paragraph 133(iv):
	109. SC was also a discrimination case. As Lord Reed, with whom Lord Hodge, Lord Lloyd-Jones, Lord Kitchin, Lord Sales, Lord Stephens and Lady Black agreed, explained in paragraph 2(7)(iii), one of the questions was “whether the approach to proportionality under article 14 set out by this court in Humphreys v Revenue and Customs Comrs [2012] 1 WLR 1545, and followed in several later cases, to the effect that the court will respect the policy choice of the executive or the legislature in relation to general measures of economic or social strategy unless it is ‘manifestly without reasonable foundation’, accurately reflects the approach of the European Court of Human Rights … and should continue to be followed”. Lord Reed’s answer was that, “put shortly, … the case law of the European court supports a nuanced approach which is not fully captured by a ‘manifestly without reasonable foundation’ standard of review, and which in some circumstances calls for much stricter scrutiny”: see paragraph 2(7)(iii).
	110. Lord Reed said in paragraph 158 that, in the light of the jurisprudence of the ECtHR, “it remains the position that a low intensity of review is generally appropriate, other things being equal, in cases concerned with judgments of social and economic policy in the field of welfare benefits and pensions, so that the judgment of the executive or legislature will generally be respected unless it is manifestly without reasonable foundation”, but that “the intensity of the court’s scrutiny can be influenced by a wide range of factors, depending on the circumstances of the particular case”. Lord Reed therefore considered it “important to avoid a mechanical approach to these matters, based simply on the categorisation of the ground of the difference in treatment”: see paragraph 159.
	111. Lord Reed explained that the focus should be on “the question whether a wide margin of judgment is appropriate in the light of the circumstances of the case” rather than the “precise definition of the ‘manifestly without reasonable foundation’ formulation”. He said:
	112. As he arrived at his overall conclusion on the case before him, Lord Reed said this in paragraph 208:
	113. Mr Birdling, who argued this part of the appeal for Adriatic, pointed out that DA, JCWI and SC all involved discrimination claims and submitted that it is not appropriate to look to this line of cases in relation to a case such as the present one, where A1P1 is at issue. In that context, Mr Birdling said, Lord Mance’s remarks in Recovery of Medical Expenses remain apposite. The MWRF test should not, therefore, be applied in relation to the fourth of the Bank Mellat stages.
	114. Having regard, however, to SC, it seems to me that the correct question to ask is what margin of discretion (or “judgment”) should be afforded given the nature of the legislation, not as such whether the MWRF test is applicable as regards the fourth Bank Mellat stage. What matters is “whether a wide margin of judgment is appropriate in the light of the circumstances of the case”. Where a particularly wide margin is appropriate (because perhaps a measure relates to economic and social policy, national security or penal policy, or raises sensitive moral or ethical issues), “the ordinary approach to proportionality will accord the same margin to the decision-maker as the ‘manifestly without reasonable foundation’ formulation”. In cases of that kind, indeed, there may be “no legal standards by which a court can decide where the balance should be struck” and democratically elected institutions may be “in a far better position than the courts to reflect a collective sense of what is fair and affordable, or of where the balance of fairness lies”.
	115. Returning to the three rules which the ECtHR derived from A1P1 in Sporrong, as set out in paragraph 99 above, the second of them applies to “deprivation of possessions” while the third relates to “control [of] the use of property”. In R (Mott) v Environment Agency [2018] UKSC 10, [2018] 1 WLR 1022, Lord Carnwath said in paragraph 32 that “[t]he Strasbourg cases show that the distinction between expropriation and control is neither clear-cut, nor crucial to the analysis”. However, it is apparent from the authorities that the distinction can matter. What is of particular significance in the present context is that compensation will normally be necessary where there is deprivation but may not be where what is at issue is merely control of use. Thus, in Scordino v Italy (No.1) (2007) 45 EHRR 7 the ECtHR (Grand Chamber) said in paragraph 95:
	116. In the present case, the parties differ as to whether paragraph 9 of schedule 8 to the BSA effected deprivation or merely control of use. Adriatic’s case is that, were paragraph 9 of schedule 8 to the BSA to be construed as Mr Loveday or Sir James Eadie proposes, the provision would have deprived it of possessions. Mr Birdling submitted that Adriatic had accrued and enforceable contractual rights to service charges which were “possessions” for the purposes of A1P1 and that, if the submissions of either Mr Loveday or Sir James were accepted, those rights would be wholly extinguished. Mr Birdling referred in support of the contention that the contractual rights were “possessions” to Wilson and Solaria Energy UK Ltd v Department for Business, Energy and Industrial Strategy [2020] EWCA Civ 1625, [2021] 1 WLR 2349 (“Solaria”). In Wilson, Lord Nicholls observed in paragraph 39 that “‘Possessions’ in [A1P1] is apt to embrace contractual rights as much as personal rights”, adding that “contractual rights may be more valuable and enduring than proprietary rights”. In Solaria, Coulson LJ said in paragraph 34 that, “[w]hilst not all contracts are possessions within the meaning of A1P1, the starting point must be that a signed and part-performed commercial contract is, prima facie, a possession”.
	117. Sir James Eadie did not dispute that accrued contractual rights are protected by A1P1, but he nevertheless maintained that paragraph 9 of schedule 8 to the BSA involved control of use rather than deprivation. He cited in support of his submissions Mellacher v Austria (1989) 12 EHRR 391 (“Mellacher”), Hutten-Czapska, Lindheim v Norway (2015) 61 EHRR 29 (“Lindheim”) and British American Tobacco.
	118. In Mellacher, property owners complained that legislation had reduced the rent due to them under tenancy agreements. The applicants claimed that the effect of the reductions was such that they could be regarded as equivalent to a deprivation of possessions, but the ECtHR decided otherwise. It said in paragraph 44:
	119. In Hutten-Czapska, a landlord complained that a restrictive system of rent controls infringed A1P1. Once again, the ECtHR approached matters on the basis that there was a control of use rather than a deprivation. The Grand Chamber said this:
	120. Lindheim concerned legislation which gave lessees the right to extend their leases for an indefinite period on the same conditions as had applied previously. The lessors argued that this amounted to expropriation or de facto expropriation. However, the ECtHR disagreed. It said:
	121. In British American Tobacco, the claimants complained that restrictions on packaging imposed by the Standardised Packaging of Tobacco Products Regulations 2015 deprived them of trade mark and other intellectual property rights. The Court of Appeal concluded in paragraph 113 that “the question of whether the interference with the marks and designs requires the payment of compensation in order to avoid a breach of A1P1 falls to be determined on the basis that the Regulations amount to a control of use, not a deprivation”. The Court had said in paragraph 96:
	122. Mr Birdling argued that these cases do not assist the Secretary of State. The relevant possession in the present case, he said, is not Adriatic’s freehold interest in Hippersley Point but its contractual entitlement to service charges in respect of past costs, and that would be lost entirely on the Secretary of State’s construction of paragraph 9 of schedule 8 to the BSA. None of the cases on which Sir James Eadie relied, Mr Birdling submitted, dealt with a comparable situation. As regards Mellacher, Mr Birdling pointed out that the applicants’ complaint was that they had been deprived of “a substantial proportion of their future rental income” (emphasis added), not rent which had already become payable: see paragraph 40 of the judgment.
	123. On the other hand, there is no question of schedule 8 as a whole, let alone paragraph 9 in particular, having served to deprive Adriatic of its ownership of Hippersley Point even if interpreted as suggested by Sir James Eadie or Mr Loveday. More specifically, Adriatic would not have lost the benefit of any of the provisions in the leases entitling it to service charges; to the contrary, those provisions would plainly still have a “meaningful use”. Nor is it even certain that Adriatic would be wholly unable to insist on any payment in respect of any specific service charge invoice. An invoice relating to costs within the scope of schedule 8 may well take account of other costs as well, and Adriatic would still be entitled to that element of the invoice.
	124. On balance, therefore, I agree with Sir James Eadie that schedule 8, including paragraph 9, if construed as he or Mr Loveday contends, is to be seen as effecting control of use rather than deprivation for A1P1 purposes.
	125. Two other points can be made at this stage. First, “[i]f it can be inferred that Parliament formed a judgment that the legislation was appropriate notwithstanding its potential impact upon interests protected by Convention rights, then that may be a relevant factor in the court’s assessment, because of the respect which the court will accord to the view of the legislature”: SC, at paragraph 182, per Lord Reed. On the other hand, “the courts must not treat the absence or poverty of debate in Parliament as a reason supporting a finding of incompatibility”: SC, at paragraph 184, per Lord Reed.
	126. Secondly, the need for legislation to lay down general rules which may not achieve justice in every individual case has been recognised. In R (Animal Defenders International) v Secretary of State for Culture, Media and Sport [2008] UKHL 15, [2008] 1 AC 1312, Lord Bingham said in paragraph 33:
	127. Turning to the facts of the present case, Mr Murphy addressed a number of options which could have been pursued in relation to what became paragraph 9 of schedule 8 to the BSA. One of these was “includ[ing] paragraph 9 within the leaseholder protections” but on the basis that it would “apply prospectively only” so that “legal costs already incurred or demanded by landlords could have been recovered through the service charge, but there could have been a bar on recovery of costs not yet incurred or demanded at the time of commencement”: see paragraph 151 of Mr Murphy’s statement. Mr Murphy said as to this possibility:
	128. Mr Birdling did not accept that these matters could justify paragraph 9 having retrospective effect. He did not dispute that the BSA pursued a legitimate aim in the “public” or “general” interest or that paragraph 9, as it applies prospectively, is rationally connected to that aim. However, he denied that a retrospective application to paragraph 9, or schedule 8 more generally, would strike a fair balance or be proportionate.
	129. Amongst the points which Mr Birdling made were these:
	i) Schedule 8 makes no provision for landlords to receive any compensation and the absence of compensation is a significant factor to be taken into account even in a “control of use” case;
	ii) Paragraph 9 would, if given retrospective effect, serve to throw an excessive burden (in fact, the entire burden of achieving the policy objectives underlying retrospectivity) onto landlords;
	iii) There is no provision in the legislation for individualised consideration of the circumstances of landlords and tenants even though it cannot be assumed that landlords will have broader shoulders than tenants;
	iv) A retrospective construction of paragraph 9 was not the result of a properly informed and reasoned legislative process, considering the competing interests of landlords, tenants and wider society;
	v) A retrospective construction would produce manifestly absurd results such as are referred to in paragraph 85(x) and (xi) above; and
	vi) Any danger of circumvention such as Mr Murphy mentioned in paragraph 152 of his witness statement could have been simply addressed by an anti-forestalling measure along the lines described in paragraph 153 of the statement.

	130. On the other hand:
	i) The BSA was directed at a very real crisis. As Mr Murphy said in his witness statement:
	ii) It is not inapt to speak, as Mr Murphy has, of the leaseholder protections for which the BSA provides as “an exceptional intervention, strictly targeted to address the unique circumstances surrounding the building safety crisis”;
	iii) Schedule 8 is one part of a wider scheme;
	iv) Landlords are not left to bear the burden of remediation alone. Aside from the contributions which the Government and developers have made and are making as mentioned in paragraph 84(iii) above, the BSA and the 2022 Regulations provide mechanisms by which landlords can seek to pass on liability to developers, other past and present landlords and their associates. In broad terms, the legislation seeks to allocate responsibility by reference to likely degree of culpability and likely ability to contribute. A “bright lines” approach has been adopted, but that can be legitimate: see paragraph 126 above;
	v) While lack of compensation is a factor to be taken into account in a “control of use” case, it “is not of itself sufficient to constitute a violation of [A1P1]”: see Depalle v France, as quoted in paragraph 115 above. “In practice, … a requirement for compensation is rare in a case of control of use”: see British American Tobacco, as quoted in paragraph 115 above;
	vi) The framing of the BSA, including schedule 8 and, specifically, paragraph 9, involved considerations of economic and social policy in respect of which, as it seems to me, a wide margin of judgment is applicable. Parliament was better placed than the Courts “to reflect a collective sense of what is fair and affordable” and “of where the balance of fairness lies” (to use the words of Lord Reed in SC, at paragraph 208) in addressing the building safety crisis. The choices implicit in the legislation are not readily susceptible to the application of legal standards; and
	vii) The fact that there may not have been Parliamentary debate as to whether schedule 8 should operate retrospectively cannot be treated as a reason supporting a finding of incompatibility: see paragraph 125 above.

	131. In all the circumstances, I would answer the A1P1 Issue in favour of the Leaseholders and the Secretary of State. Supposing, contrary to my view, that paragraph 9 of schedule 8 to the BSA would otherwise have retrospective effect, section 3 of the HRA would not require the Court to “read in” words negativing that. Retrospectivity would not violate A1P1.
	132. While I have not been persuaded by Adriatic’s submissions on the Scope Issue or the A1P1 Issue, I would determine the Retrospective Construction Issue in its favour and so allow the appeal.
	Lord Justice Nugee:
	133. I am very grateful to Newey LJ for his clear exposition of the facts and issues in this appeal. I agree with him on Ground 1 (the Scope Issue) and Ground 3 (the A1P1 Issue) and do not wish to add anything to his analysis of either point. But I have come to a different conclusion on Ground 2 (the Retrospective Construction Issue) and I would dismiss the appeal accordingly.
	134. Newey LJ has set out the relevant principles at paragraphs 53ff above. They are relatively well settled, and it is not necessary for me to go over them again. I will simply draw attention to certain points. (In doing so, I would like to pay tribute to a very helpful joint “Note on Retrospectivity of Legislation”, in fact prepared by counsel instructed in the Triathlon appeal although nothing in it is intended to be controversial).
	135. First, the exercise we are engaged on is ultimately one of statutory construction: what is the legal effect of the words used by Parliament in the statute under consideration? The presumption against retrospectivity is a tool which assists the Court to arrive at the right construction. It is “not some sort of substantive or even procedural legal right”; it is “a rule of construction, or, perhaps more accurately, a factor to be taken [i]nto account when interpreting a statute or rule”: Odelola v Secretary of State for the Home Department [2009] UKHL 25, [2009] 1 WLR 1230 (“Odelola”) at paragraph 55 per Lord Neuberger.
	136. Second, it has long been recognised that the question is not a simple one of asking whether a statute is retrospective or not; there are degrees of retrospectivity, and the greater the degree of retrospection and the more unfairness involved, the more potent the presumption becomes: see the passage cited by Newey LJ at paragraph 54 above from the judgment of Staughton LJ in Tunnicliffe. (The actual decision in Tunnicliffe was later overruled in Plewa v Chief Adjudication Officer [1995] 1 AC 249, but Staughton LJ’s statement of principle has been cited with approval several times in the House of Lords: see L’Office Cherifien at 525D per Lord Mustill, Wilson at paragraph 19 per Lord Nicholls and at paragraph 200 per Lord Rodger, and Odelola at paragraph 57 per Lord Neuberger.)
	137. Similarly Patten LJ referred in Granada to a “spectrum” of retrospective effect at paragraph 57 as follows:
	138. Third, the presumption “may be overcome not only by express words in the Act but also by circumstances sufficiently strong to displace it”: Sunshine Porcelain Potteries Pty Ltd v Nash [1961] AC 927 at 938 per Lord Reid.
	139. Fourth, there is, as Newey LJ has referred to, a well-recognised distinction between laws which alter for the future rights and obligations arising from existing legal relationships and laws which affect existing rights and obligations: see paragraphs 57 to 59 above. Lord Reed referred to this distinction in Axa (at paragraph 121), but he went on to say:
	140. So far as the presumption against interference with property rights is concerned, I agree with what Newey LJ has said about the principle (paragraphs 60 to 64 above). In practical terms the rights concerned in the present case are the rights of landlords to pursue their lessees for service charges and I do not think that in the present case the presumption against interference with these rights adds anything significant to the analysis over and above the presumption against retrospectivity. Both presumptions are concerned with the question whether Parliament intended to take away the landlords’ existing rights; both presumptions act in tandem to make that unlikely; both however may yield to a sufficient Parliamentary intention to the contrary.
	141. I agree with the analysis and conclusion of Newey LJ at paragraphs 65 to 72 above.
	Approach to construction
	142. As I have said the exercise we are engaged on is one of statutory construction. The general principles applicable to such an exercise have been authoritatively laid down in a series of cases in the House of Lords and Supreme Court and I think can be considered as well settled.
	143. A convenient recent summary can be found in the judgment of Lord Sales in PACCAR at paragraphs 40-41. At paragraph 40 he said (by reference to R v Secretary of State for the Environment, Transport and the Regions, Ex p Spath Holme Ltd [2001] 2 AC 349 (“Spath Holme”) at 396 per Lord Nicholls) that the basic task was clear: the Court was required to identify the meaning borne by the words in question in the particular context.
	144. At paragraph 41 he referred to the numerous authoritative statements in modern case law which emphasise the central importance in interpreting any legislation of identifying its purpose, referring to R (Quintavalle) v Secretary of State for Health [2003] 2 AC 687 at paragraph 8 per Lord Bingham (“the controversial provisions should be read in the context of the statute as a whole, and the statute as a whole should be read in the historical context of the situation which led to its enactment”) and Bloomsbury International Ltd v Department for Environment, Food and Rural Affairs [2011] UKSC 25, [2011] 1 WLR 1546 at paragraph 10 per Lord Mance (“in matters of statutory construction, the statutory purpose and the general scheme by which it is to be put into effect are of central importance”). Lord Sales summarised the position as follows:
	So I find it helpful to approach the question of construction before us by first orientating ourselves by reference to the legislative purpose and scheme of the BSA.
	Legislative purpose
	145. The BSA was Parliament’s main legislative response to the Grenfell Tower tragedy. Much of it was designed to implement the recommendations of the Independent Review of Building Regulations and Fire Safety led by Dame Judith Hackett whose final report had been published in 2018 and whose recommendations had been accepted by the Government. This is true of Part 2 (sections 2 to 30), which is headed “The regulator and its functions” and which establishes the Health and Safety Executive as the new building safety regulator; of Part 3 (sections 31 to 60), which is headed “Building Act 1984”, and which creates a new regulatory regime for the design and construction of higher-risk buildings under which the building safety regulator (rather than local authorities) is the sole building control authority in relation to them; and of Part 4 (sections 61 to 115), which is headed “Higher-risk buildings” and which provides a new regulatory regime for the ongoing management of occupied higher-risk buildings. These Parts can all be characterised as forward-looking: they are designed to establish a new regulatory regime for high-rise buildings, improving the focus on safety both at the design and construction stage and at the stage when buildings are occupied.
	146. Part 5 (sections 116 to 160), which is headed “Other provisions about safety, standards etc”, contains provisions dealing with a variety of matters. Some of these are also forward-looking. But others, including those with which we are concerned, are intended to address the historic problems associated with existing safety defects in buildings. This was not something included in the review led by Dame Judith, as that had not been tasked with considering how remedial work on existing stock should be carried out or how it should be paid for.
	147. The first group of sections in Part 5 (originally sections 116 to 125, although section 125 has now been repealed) are grouped together under the heading “Remediation of certain defects”. As explained in section 116(1), they (together with schedule 8) make provision in connection with remediation of relevant defects in relevant buildings. I will refer to these sections and schedule 8 together as “the remediation provisions”; by section 170(3)(a) of the BSA, they all came into force together two months after the BSA was passed, that is on 28 June 2022.
	148. There was no dispute between the parties as to the general purpose of the remediation provisions. Mr Allison himself identified the broad purposes as fourfold:
	i) To ensure that historic safety defects were remediated.
	ii) To protect leaseholders.
	iii) To ensure that those responsible for the defects were held liable.
	iv) To restore stability to the lending market.

	149. Mr Murphy’s witness statement goes into these matters in very considerable detail. It was adduced for the purposes of the A1P1 argument, Lewison LJ having permitted the Secretary of State to adduce evidence on the question whether the statute was compatible with Convention rights, for the reasons given by him in a judgment delivered on 20 September 2024 at [2024] EWCA Civ 1381. But Sir James Eadie said that Mr Murphy’s statement was also admissible on the question of construction, not for anything he said about the meaning of the BSA or Parliament’s intention in passing the legislation, but for the legislative background and history, which in turn helps to inform the Court of the context and purpose of the BSA. He relied on the statement of Singh LJ (with whom Bean and Andrews LJJ agreed) in R (DK) v Revenue and Customs Commissioners [2022] EWCA Civ 120, [2022] 4 WLR 23 (“DK”) at paragraph 44 as follows:
	150. We did not hear any substantial argument opposing the admissibility of Mr Murphy’s statement for this purpose, and where it is properly before the Court in any event on the A1P1 issue, it is somewhat artificial to ignore what he says about the background to, and impetus for, the BSA. I am therefore content to follow the guidance of Singh LJ in DK. But I admit to having some reservations about the practice in general, at any rate if the evidence adduced goes beyond simply collating in a convenient fashion what is already in the public domain. Acts of Parliament are addressed to the public, and, as Lord Nicholls said in Spath Holme at 397F, citizens are intended to be able, with the assistance of their advisers, to understand them. For that purpose they (or more realistically their skilled advisers) may have recourse not only to what assistance can be obtained from other provisions in the statute and the statute as a whole, which may provide the relevant context, but also to external aids such as Law Commission reports, reports of Royal Commissions and advisory committees, Government White Papers and (subject to the caveats expressed above) Explanatory Notes: see R (O) v Secretary of State for the Home Department [2022] UKSC 3, [2023] AC 255 at paragraph 30 per Lord Hodge. Such external aids, as he there says:
	But what is noticeable is that all these external aids are in principle available to the public, and hence to their advisers when advising on the effect of a statutory provision. Evidence that is adduced in the form of a witness statement on behalf of Government in a particular case is obviously not available in the same way to those seeking to understand a statute, and if it goes beyond what is already in the public domain there would seem to me to be a risk of the Court being asked to interpret a statutory provision with the benefit of material that could never be available to the ordinary citizen, however well advised. That might be thought questionable, or even to give Government a privileged position in litigation that was not in practice available to other litigants. In those circumstances I think the appropriateness of this practice might require further argument in a future case – it is noticeable that in DK counsel for the respondent did not argue against it in principle.
	151. In the present case however there is no mystery about the background to the BSA, nor was it suggested that there was anything contentious in what Mr Murphy says about it, the majority of which is evidenced by official documents of one form or another that are publicly available, and much of which is notorious common knowledge. In those circumstances Mr Murphy’s evidence does seem to me to provide a convenient and valuable summary of the position, and I am as I have already said content to follow the guidance of Singh LJ in DK in having regard to it.
	152. The background to the remediation provisions in Part 5 of the BSA has been referred to by Newey LJ at paragraphs 27 to 29 above. I think it is helpful to expand a little on this, with the help of Mr Murphy’s evidence, as follows. The Grenfell Tower tragedy exposed a fundamental flaw in the assumptions behind the design of blocks of flats. Most had been designed on the assumption that in the case of fire each flat would operate as a self-contained unit and hence the occupants of other flats would not be affected (and so could safely stay put). The Grenfell Tower fire demonstrated that this assumption was disastrously and tragically wrong if the building was clad in flammable cladding such as the aluminium composite material (“ACM”) cladding in that case. Any such building was therefore unsafe and the occupants at serious risk.
	153. That led to a need to identify and remedy buildings with unsafe cladding, in the first instance those with ACM cladding, although subsequently other types of unsafe non-ACM cladding were also identified. In due course other fire safety defects (such as lack of compartmentation between flats, flammable balconies, and ineffective fire safety doors) were identified; and buildings were also found to suffer from various structural defects.
	154. Over time the scale of the crisis expanded, and very large numbers of flats were found to be affected. In September 2024 the Department estimated that there were 260,000 dwellings in the occupied private and social sector in residential buildings over 11m tall with unsafe cladding that it was monitoring, of which an estimated 116,000 dwellings were in buildings that had not started remediation.
	155. Most flats in affected blocks are owned by leaseholders on long leases. Where work is needed to such a block, the questions which arise are: (i) who is to be responsible for doing the work and (ii) who is to pay for it? These questions are normally resolved contractually, without the need for significant legislative intervention, by the terms of the leases under which the flats are held. Leaseholders are usually each responsible for the internal maintenance of their own flat. But it makes no sense for repairs to the structure and exterior of the block to be carried out directly by individual leaseholders, so the leases will allocate responsibility to carry out such repairs to someone else, typically the landlord (or one of the landlords where there is a chain of superior interests) or to a management company. But the costs will usually be borne by the leaseholders through the service charge provisions in their leases. This is a very familiar arrangement. It has the obvious advantages that a single person is responsible for carrying out structural and exterior repairs to the block as a whole, but that the costs are borne by the leaseholders who have the greatest practical and financial interest in the repairs being carried out.
	156. This contractual allocation of costs is subject to limited legislative intervention in the shape of sections 18 to 30 of the Landlord and Tenant Act 1985 which (broadly) prevent recovery of service charges unless reasonable. The fact that Parliament regarded it as necessary to intervene (and that the provisions have had to be amended and expanded several times since) no doubt shows that the division between responsibility for doing the work and responsibility for paying for it, and the divergent interests of landlords and leaseholders that this causes, can lead to real practical difficulties. Nevertheless in principle such an arrangement is a well understood and well tested contractual scheme. And although in particular cases it can lead to leaseholders having to meet unexpected costs, that might in the general run of things be thought not unfair: they have bought their flats and like owners of other property, the risk of unanticipated expenditure on maintaining their property might be thought naturally to fall on them – they after all usually live in them as well as benefiting directly from maintaining or increasing the value of their flats. Landlords who own a freehold reversion on a block of flats where the flats are all let on long leases often have a quite limited economic interest in the block, consisting largely if not wholly of the right to ground rents, the ability to charge other fees during the lifetime of the leases, and the value of the reversion when the leases expire, the present value of which is likely to be minimal if, as is often the case, the leases have many years to run. As Newey LJ has referred to (see paragraph 5 above) Adriatic’s evidence in the present case estimated its financial interest in Hippersley Point at a mere 2.52%.
	157. The difficulty with the cladding crisis however was that this typical and familiar contractual scheme had the effect of imposing very large, unexpected, and wholly disproportionate costs on leaseholders. As Newey LJ has referred to (see paragraph 27 above), an analysis by the Department in January 2022 estimated the mean cladding remediation costs per leaseholder at £59,000 in a building over 18m tall, and £27,000 in a building between 11m and 18m tall; roughly 40% of leaseholders had no savings and around 2/3 had less than £16,000; and if leaseholders were required to meet £60,000 of extra costs, it was estimated that 21% of them would be in negative equity and 34% in financial stress (defined as a loan-to-income ratio of 4.5 or more).
	158. The Department does not have the same data with respect to the other (non-cladding) fire safety issues or structural defects, where it is not known how many flats are affected, or the likely costs. But these can only add to the problem.
	159. In short the very high costs of remediation resulted in unanticipated and abnormally high service charge demands. These put significant financial strain on leaseholders who were very often unable to meet them, or were only able to do so with great difficulty. That in turn led to a reluctance by landlords to carry out the required works. Many such cases were raised by MPs in Parliament or with Ministers, or were the subject of correspondence with the Department; there was also extensive press coverage giving examples of ruinously high bills faced by leaseholders.
	160. There were other adverse knock-on effects. One was that even before defects were remediated there could be significant costs imposed on leaseholders for interim measures such as “waking watches” or the installation of fire alarms. Another was the impact on leaseholders’ mental health, both of living with their families in properties that they knew or feared were dangerously unsafe, and of facing very significant financial strain, including the risk of having their leases forfeited for non-payment of the service charge; a third consequence (referred to by Newey LJ at paragraph 27 above) was that the lending market froze as mortgagees declined to lend until defects were remedied, with the result that leaseholders could not sell to anyone in need of a mortgage (as most flat-buyers are), and were in effect trapped in unsafe homes, facing potential financial ruin and with no way out.
	161. That was the context in which Government decided that significant intervention was needed, both to ensure that the defects were actually remedied, and to ensure that leaseholders were protected from unaffordable costs. As Newey LJ has referred to (see paragraph 29 above), on 10 January 2022 Government announced a “reset in its approach.” The Secretary of State, the Rt Hon Michael Gove MP, who had taken office in September 2021, announced the reset in a Press Release in which he said:
	162. The Building Safety Bill was already then before Parliament, having been introduced on 5 July 2021. An initial set of amendments was tabled by the Government on 13 January 2022, and a more substantial set on 14 February 2022 at which point the Bill was at Committee stage in the House of Lords. These amendments (with later refinements) became the remediation provisions in sections 116 to 125 of and schedule 8 to the BSA.
	The legislative scheme
	163. The remediation provisions consist of a series of provisions, summarised by Newey LJ at paragraphs 14 to 22 above, supplemented by some other provisions in Part 5 of the BSA, and by regulations such as the 2022 Regulations referred to by Newey LJ at paragraphs 23 to 26 above. Taken together these provisions amount to a very significant intervention by Parliament in what I have referred to as the typical and familiar contractual scheme applicable to a block of flats. By protecting leaseholders from the significant costs that they would otherwise have to bear, the remediation provisions undoubtedly cause very substantial disruption to the contractual allocation of risk. That inevitably means that costs that would otherwise have fallen on the leaseholders have to be borne by someone else, such as in the present case Adriatic (since Government did not propose that they all should borne by the taxpayer). That might indeed be thought very unfair to landlords such as Adriatic who are as blameless for the original defects as the leaseholders; but it is a necessary consequence of Parliament’s decision to relieve leaseholders of such costs. In circumstances where the driving consideration was that many leaseholders could not afford to pay the costs of remediation, the protection of leaseholders was bound to push costs onto others.
	164. That led to what is a complex series of provisions with a number of different features. The following can be discerned from the remediation provisions taken as a whole.
	165. First, if the person responsible for the defect (the developer in the case of an initial defect, or the person who commissioned the works in the case of other defects), or someone associated with them, retained an interest in the building in question, they have to bear the costs of dealing with the defect. This is the effect of paragraph 2 of schedule 8 which provides that if a relevant landlord (that is the landlord in respect of a lease of any premises in a relevant building, or any superior landlord) is responsible for the defect, “no service charge is payable under the lease in respect of a relevant measure” relating to that defect: see paragraph 15 of Newey LJ’s judgment above. Unlike the other provisions in schedule 8, this paragraph applies whether or not the lease in question is a qualifying lease (for which see paragraph 16 above). Thus in the Triathlon appeal, it was common ground that paragraph 2 applies, with the result that no service charges are payable by the respondent Triathlon Homes LLP despite the fact that its leases cover multiple properties and are not qualifying leases. Like other provisions in schedule 8, the application of this paragraph depends on the position at “the qualifying time” which is 14 February 2022 (see section 119(2)(d)). This is no doubt an anti-avoidance measure, designed to stop developer-landlords from altering their position after the proposals were first introduced into the bill.
	166. The premise behind paragraph 2 is self-evidently that if the landlord (whether the immediate landlord or a superior landlord) is the developer, they are responsible for the defects and should not be able to push the costs of remedying the defects onto anyone else. This takes priority over any other consideration and hence applies however large and well off the leaseholders are.
	167. The remaining protections for leaseholders however – those in paragraphs 3 to 9 of schedule 8 – only apply to those with qualifying leases, namely those living in their own homes or with small property portfolios (owning no more than two other properties): see section 119, summarised in paragraph 16 above. The focus of the protections is therefore squarely on individual leaseholders living in their flats (although extended to those with very small portfolios). Leaseholders with larger portfolios are left to bear all the costs (other than those covered by paragraph 2) as per the contractual provisions for service charges in their leases.
	168. Conversely, if the landlord is part of a corporate group whose net worth is at least £2m per relevant building, they meet the contribution condition and cannot pass on any of the costs to the protected leaseholders. This is the effect of paragraph 3 of schedule 8 which provides that “no service charge is payable” under a qualifying lease in respect of relevant defects if the landlord at the qualifying time met the contribution condition.
	169. These two provisions together show that a second feature of the legislative scheme is that where the developer (or an associated company) is not the landlord the costs are borne by those more likely to be in a position to pay – firstly leaseholders with portfolios of more than two properties, and secondly landlords who are part of well-resourced corporate groups.
	170. Next, leaseholders with qualifying leases do not have to pay any service charges in respect of cladding remediation. This is the effect of paragraph 8 of schedule 8, which provides that “No service charge is payable” under a qualifying lease in respect of cladding remediation (as defined). It applies even if the landlord does not meet the contribution condition. This can be seen to have implemented the Secretary of State’s announcement that no leaseholder living in their own flat “would pay a penny to fix dangerous cladding”.
	171. Similarly the effect of paragraph 9 of schedule 8 is that “No service charge is payable” under a qualifying lease in respect of certain legal or other professional services. This is of course the provision with which we are directly concerned. Again it applies even if the landlord does not meet the contribution condition.
	172. Taken together paragraphs 8 and 9 show that a third feature of the legislative scheme is that there are certain categories of costs that Parliament decided should not be claimable at all from leaseholders with qualifying leases – namely cladding remediation costs, and relevant legal and professional costs.
	173. The fourth feature of the legislative scheme is that in other cases remediation costs can in principle be passed on to leaseholders with qualifying leases but subject to a cap on their liability depending on the value of their flats. If the value at 14 February 2022 was less than £325,000 (in Greater London) or £175,000 (elsewhere), then “no service charge is payable” for relevant defects (paragraph 4 of schedule 8). If the value was over those figures but less than £1m, the leaseholder’s liability is capped at £15,000 (in Greater London) or £10,000 (elsewhere); if the value was between £1m and £2m, the cap is £50,000; and if the value was over £2m, the cap is £100,000 (paragraph 5 of schedule 8). For this purpose there is a limited “look-back” over the 5 years before commencement (paragraph 6 of schedule 8). Again this can be seen to reflect a broad principle that those who are more likely to be able to afford to do so should contribute more, whereas those who are less likely to be able to do so should contribute less, or nothing at all.
	174. These are the principal features of the leaseholder protections. But they are supplemented by other provisions in the BSA. As I have already referred to, the inevitable corollary of providing protection for leaseholders was (unless Government was proposing, which it was not, that the taxpayer should pick up all the costs) that costs will be incurred (by whoever is responsible for carrying out the work, whether that be a landlord or a management company) which would otherwise have been recoverable from leaseholders through the service charge provisions in the leases, but will now not be. The BSA therefore contains provisions enabling those costs to be passed on to others. This includes section 124 under which the FTT can make remediation contribution orders where it is just and equitable to do so (see paragraph 21 ii) above), and regulations 3, 4 and 5 of the 2022 Regulations (see paragraphs 23 to 26 above).
	175. Whoever ends up bearing the costs is given new rights against those ultimately responsible, namely (i) by an extended limitation period under the DPA 1972 (section 135 of the BSA) and (ii) by a new cause of action against those manufacturing or mis-selling cladding products (section 149). In addition the High Court is given power to make associated companies liable for breaches of the DPA 1972 (section 130): see paragraphs 21 iii) to v) above.
	176. As can be seen this statutory scheme all flows from the decision to intervene in the contractual scheme of obligations by protecting leaseholders from the full extent of their contractual service charge liabilities. Once this decision had been made, it was necessary not only to define who could benefit from the leaseholder protections, but also to make provision for the level of protection they would receive; for who would pick up the costs that were no longer to be met through the service charges; and for what rights the latter would have to make claims over against others, including those ultimately responsible.
	The rival constructions
	177. That being the legislative purpose and scheme of the BSA I can now consider the question of construction. We are of course concerned with the construction and effect of paragraph 9 in schedule 8. But it was recognised on all sides that whatever we decide in relation to paragraph 9 is likely to apply to the other provisions in schedule 8, namely paragraph 2 (developer-landlord), paragraph 3 (landlord who meets contribution condition), paragraph 4 (leases worth less than £325,000 / £175,000), paragraph 5 (cap on leaseholder contributions) and paragraph 8 (cladding remediation costs). In each case the relevant paragraph provides either that no service charge is payable, or a capped amount is payable, in the circumstances in which it applies.
	178. By the end of the oral argument, it had become clear that four different constructions of paragraph 9 were being advanced (see paragraphs 49 to 51 above). I find it helpful to see how these rival constructions would read if spelt out.
	179. The text of paragraph 9 is given by Newey LJ at paragraph 18 above, and I repeat paragraph 9(1) here for convenience:
	As stated above, this provision came into force on 28 June 2022.
	180. Mr Loveday’s construction is the most far-reaching. It is that once paragraph 9 had come into force, the effect was that service charges in respect of the legal or other professional services in question were to be regarded for all purposes as not “payable” and hence as never having been payable, with the result that if unpaid they need not be paid, and if already paid they could be recovered. That, it seems to me, involves reading paragraph 9(1) as if it said:
	181. Sir James Eadie’s construction is much more limited in effect. He submitted that once paragraph 9 was in force it prevented any service charge of the relevant type being payable – whether the underlying costs had been incurred, or a service charge had been demanded, or had fallen due – but that it had no effect on payments that had already been made. This construction can be spelt out as follows:
	182. Mr Allison had two alternative constructions. His primary submission was that paragraph 9 did not apply where the person claiming the service charge (usually, as here, the landlord, although it could be a management company) had incurred costs in respect of legal or professional services before 28 June 2022; his secondary submission was that it did not apply where a service charge had become due before that date.
	183. These can be spelt out respectively as follows:
	And:
	Mr Loveday’s construction
	184. I consider first Mr Loveday’s construction. As he accepted, the practical effect of this would be very far-reaching. It would potentially re-open transactions that had taken place decades ago, and had long since been thought to be settled. The effect of the definition of “relevant defect” in section 120 is to include defects arising from work carried out in the 30 years prior to 28 June 2022, so long as the defect is one which gave rise to a building safety risk as defined (that is, a risk to the safety of people in or about the building from the spread of fire or collapse of the building or part): see paragraph 14 above. So work carried out to replace defective fire doors 20 years ago would on this view be within the scope of the protections in schedule 8. The cost to the landlord of carrying out such work might have been duly consulted on, reasonably incurred and of a reasonable amount, so that the cost was quite properly included in service charge demands; and such service charge demands could therefore have been lawfully payable (and paid) at the time. But on Mr Loveday’s construction, schedule 8 might have the effect that any such service charge would now be treated as not payable after all. Suppose for example a leaseholder with a qualifying lease of a flat in London worth less than £325,000 on 14 February 2022: by paragraph 4 of schedule 8 no service charge is payable under such a lease in respect of a relevant measure relating to any relevant defect. If Mr Loveday is right as to the construction of paragraph 9 of schedule 8, the same would no doubt apply to paragraph 4, and all service charges in respect of relevant defects arising from work carried out in the previous 30 years paid by the leaseholder would now be treated as not having been payable. Mr Loveday suggested that that meant that the leaseholders would be able to apply to the appropriate tribunal under section 27A of the Landlord and Tenant Act 1985 and seek repayment or an adjustment of accounts accordingly, there being, he said, no limitation period applicable to such a claim. We were not asked to decide if that was right, and I do not propose to do so, but it can be seen that on this view the potential effect of schedule 8 is to re-open transactions from many years past.
	185. That would put the potential retrospective effect of schedule 8 at the far end of the spectrum. Such an interpretation is only to be adopted if one can be satisfied that this is what Parliament intended. But I think there are two reasons why it is impossible to be satisfied that this is what Parliament intended. First, there is no textual support for it. One may contrast section 135 where section 135(1) extends the limitation period under the DPA 1972, and section 135(3) provides that the amendment made by section 135(1) in relation to an action under section 1 of the DPA 1972 “is to be treated as always having been in force”. Second, and more significantly, there is nothing to suggest that such a reopening of the position was something that Parliament had in mind or that was required to address the problems that the remediation provisions were designed to address. As the background to the legislation clearly shows, the context for schedule 8 was a one-off crisis arising from the safety risks uncovered by the Grenfell Tower tragedy which was leading to many leaseholders facing unprecedented and unaffordable service charges. There is nothing in this to suggest that another concern was to intervene in the contractual scheme of service charges more generally, or to re-open up to 30 years’ worth of past service charges. There was an undoubted problem in the inability of leaseholders to pay now; there is no reason to think that another problem was the historic impact of service charges demanded and paid long ago.
	186. Moreover when one examines the practical working of schedule 8 in more detail, the effects of Mr Loveday’s construction seem so outlandish that it is impossible to believe that Parliament intended the protections for leaseholders in schedule 8 to lead to a re-opening of past transactions in this way. Thus for example the availability of almost all the protections (that is, other than that in paragraph 2) is limited to those with qualifying leases. Whether a lease is a qualifying lease depends on a one-off snapshot of the position at the beginning of 14 February 2022. Unless the then lessee, or one of the then lessees, (a “relevant tenant”) was either occupying the dwelling as his only or principal home, or owned no more than 2 other dwellings in the UK, at that date, the lease is not a qualifying lease: see section 119 as summarised at paragraph 16 above. If the test is met on that day, the lease is a qualifying lease; conversely if the test is not met, the lease is not (and never will have been) a qualifying lease and none of the protections for qualifying leases apply. That makes sense if the intention of schedule 8 is to provide protection going forwards. It divides existing leases as at 14 February 2022 into those that are qualifying (and whose lessees will benefit from the protections) and those that are not (and whose lessees will not). But it makes much less sense if the intention was also to provide retrospective protection for up to 30 years before. One would expect the availability of such protection to depend on whether the tenant was occupying the flat as his home (or had no more than 2 other properties) at the time of payment, not on what the position was on 14 February 2022.
	187. Thus to take a simple example, suppose a lease under which a leaseholder paid service charges for relevant defects in the period up to the end of 2021, but whose lease had come to an end before 14 February 2022. That lease would not be a qualifying lease and the leaseholder would therefore not benefit from the protections in schedule 8 whereas others whose leases continued past that date would. That might admittedly be thought an unlikely scenario (as most leases are granted for 99 years or more and high-rise blocks of flats are unlikely to be that old), but one can envisage much more probable scenarios. Suppose for example two neighbours in the same block, A and B, who bought their flats at the same time, occupied them as their respective homes, and paid the same service charges from 1992 onwards, including some based on the cost of remedying fire safety defects. On 14 February 2022 A is still living in his flat as his only home and has a qualifying lease. On Mr Loveday’s construction, A would be able to reopen payments he had made for service charges in respect of relevant defects back to 1992. B however has sold his flat before that date. Whether B’s lease is a qualifying lease depends not on whether it was his only home when he lived there, but on the happenstance of who he sold it to. If he sold it to C who on 14 February 2022 was living in it as his only home, then it would be a qualifying lease, and it would appear that on Mr Loveday’s construction B could take advantage of the provisions under which service charges under his lease were retrospectively to be treated as not having been payable. But if he happened to sell it to D, an investor with a portfolio of buy-to-let properties, so that on 14 February 2022 D was the leaseholder and owned more than 2 other properties, then the lease would not be a qualifying lease. That would appear to mean that B would not benefit from the protections available to the holders of qualifying leases. Some anomalies are probably unavoidable whatever interpretation is adopted, but if the Parliamentary intention had really been to enable certain leaseholders to reopen certain transactions over the last 30 years, it would seem absurd to make the availability of this dependent not on the position (and presumed ability to pay) of the lessee himself but on that of his successor who happened to be the leaseholder in February 2022.
	188. A similar point can be made on paragraph 3 of schedule 8. This is the provision which provides that no service charge is payable under qualifying leases if the landlord meets the contribution condition, namely that it is a member of a corporate group whose net worth exceeded £2m per relevant building: see paragraph 168 above. This test is again dependent on the position at the qualifying time, that is 14 February 2022. Suppose a case in which the landlord from 1992 was a small landlord that did not meet the contribution condition. If that landlord was still the landlord on 14 February 2022, or had sold to another small landlord which did not meet the contribution condition on that date, then paragraph 3 would have no application. But suppose the landlord had before February 2022 sold the reversion to a successor which was part of a wealthy corporate group such that the contribution condition was met on 14 February 2022. That would mean that paragraph 3 would apply, and the leaseholders with qualifying leases would not pay anything towards relevant defects. On Mr Loveday’s construction, it would appear that past service charges would also be treated as not having been payable, thereby entitling the leaseholders to re-open transactions back to 1992 even though the landlord at the time was not itself a wealthy landlord who met the contribution condition. Again it would seem bizarre that the ability of the leaseholders to re-open past transactions would depend not on the wealth (and presumed ability to pay) of the landlord at the time that the service charges were demanded and paid, but on the wealth of a successor landlord at 14 February 2022.
	189. Another example can be found in the provisions of paragraphs 5 and 6 which concern the maximum that leaseholders of qualifying leases can be required to pay. Paragraph 6 gives the various amounts of the permitted maximum, ranging from £10,000 to £100,000 depending on the value of the qualifying lease and whether the premises are in Greater London or not. Paragraph 5 provides:
	190. The effect of this is to require a limited “look-back” over the 5 years before 28 June 2022 when calculating how much a leaseholder of a qualifying lease can be required to pay. If for example a leaseholder had a lease of a flat in Greater London worth more than £325,000 and less than £1m on 14 February 2022, the permitted maximum for the lease would be £15,000 (this is the combined effect of paragraphs 4(1)(a), 6(2)(a) and 6(3)). If the leaseholder had already paid £10,000 in service charges for the remedying of relevant defects in the 5 years before 28 June 2022, the effect of paragraph 5 is that he could only be charged another £5,000.
	191. Two things are noticeable about this. First the look-back is limited to 5 years before commencement. So the fact that the leaseholder might have also spent a further £1,000 on the replacement of fire doors in 2000 is to be ignored. This would seem to sit oddly with Mr Loveday’s construction which would enable other service charges impacted by schedule 8 to be re-opened over a much longer period, of up to 30 years. So a leaseholder of a London flat worth £300,000 on 14 February 2022, who by paragraph 4(1)(a) is not liable to pay any service charges in respect of relevant defects, would on his construction be able to re-open past transactions back to 1992, whereas a leaseholder of a slightly more valuable flat worth £350,000 would not be able to look back beyond 2017. That would seem unlikely to be what Parliament intended.
	192. Second, there is no express mechanism laid down in paragraphs 5 and 6 for recovery of past amounts even if they exceed the permitted maximum. Suppose for example the leaseholder whose permitted maximum is £15,000 had spent not £10,000 but £20,000 in the 5 years before 28 June 2022. Since paragraph 5 is expressly dealing with a look-back over those 5 years, one would expect the legislation to have made express provision for recovery of payments over the permitted maximum if that had been the intention. It must have been obvious when making provision for the look-back period that leaseholders might have already paid more than the permitted maximum. But there is no hint in the legislation that Parliament intended that leaseholders would have a right to recover the excess. That seems to me to make it unlikely that Parliament intended that the provision in paragraph 5 that a service charge is payable only if it exceeds the permitted maximum should be understood as meaning that service charges in excess of the permitted maximum should be treated as if they had never been payable. But this is the implication of Mr Loveday’s construction.
	193. In these circumstances I am not persuaded by Mr Loveday’s submission. It would give a very significant retrospective effect to the legislation; it would go much further than required to meet the problem which the remediation provisions were evidently designed to address; and it would cause a number of difficulties in implementation. In those circumstances it cannot be supposed that Parliament intended the legislation to have this effect.
	Sir James Eadie’s construction
	194. The practical effect of Sir James Eadie’s construction is that a line is drawn on 28 June 2022. Any service charges paid before that date are unaffected by the legislation; but from that date no further service charges of the relevant type are payable, whether the underlying costs have been incurred, or service charges have been demanded or fallen due. I agree with Newey LJ (see paragraph 51 above) that this construction in line with the Judge’s conclusions.
	195. I also agree with Newey LJ that this construction engages the principles that legislation is not normally to be construed as altering the rights and obligations of the parties resulting from events that had already taken place; and that legislation is not normally to be understood as interfering with proprietary rights. Construing the remediation provisions of the BSA as relieving a leaseholder from paying a service charge based on costs that a landlord has already incurred interferes with the landlord’s existing proprietary rights arising from events that had already taken place; and even more so if the landlord has not only incurred costs but demanded a service charge which has fallen due. Mr Allison submitted with justification that this would be unfair on landlords who had incurred costs in the bona fide belief that they would be able to pass them on to leaseholders.
	196. On the other hand, schedule 8 undoubtedly puts in place very substantial protections for leaseholders, preventing them from being liable to pay service charges that would otherwise be due. On any view this is a very significant statutory intervention in the contractual scheme that would otherwise apply. Once Parliament had decided that an intervention on such a scale was necessary to address the problem, it was bound in any event to cause very significant unfairness to landlords (and others contractually entitled to service charges). The process that elapses between a landlord deciding that expenditure is required and successfully collecting service charges from the leaseholders usually takes a considerable time. Suppose a landlord concludes that work is required to remedy a defect. Unless it applies for dispensation, it first has to consult the leaseholders in accordance with the requirements of the Landlord and Tenant Act 1985. Once that process is complete, it will then enter into a contract for the works. Payments will become due under the contract from time to time in accordance with its terms. The landlord may well, depending on the service charge provisions in the leases, be able to obtain payments on account from leaseholders in advance of the payments becoming due; but will usually only be able to claim the final amount once payments have been made and a reconciliation carried out between payments on account and the final service charges. Leaseholders may or may not then pay; they may or may not challenge the service charges as unreasonable. This whole process may take a number of years.
	197. Wherever the line is drawn in this process between service charges that the leaseholders do have to pay and those that under the provisions of schedule 8 they do not, it will cause serious disruption to the orderly collection of service charges. On Mr Allison’s primary construction – namely that the protections of schedule 8 do not apply to costs that have been incurred before 28 June 2022 – there will nevertheless be landlords who have committed themselves to contracts in the belief they would be able to pass on costs to leaseholders but who find that they are unable to do so as costs are not incurred when the contract is signed but only when invoices are rendered or payments made (see the decision in Burr, referred to by Newey LJ at paragraph 38 above). On his secondary construction – namely that the protections do not apply to service charges that fell due before 28 June 2022 – there will be many landlords who have not only committed themselves to contracts but also actually incurred costs in the expectation that they will be able to pass on the costs to the leaseholders, who find that they cannot recover, or that they can only recover payments on account that have already been demanded, but not balancing payments which have not. And whatever construction is adopted, there will be many landlords who as at 28 June 2022 had not started the remediation process at all; they on any view will be unable to recover the relevant service charges but will still have very significant repairing obligations that they cannot avoid and that they would have expected to be able to pass on the cost of.
	198. In these circumstances I do not think that any sharp distinction can be drawn between the unfairness to landlords who have committed themselves to contracts, or to those who have incurred liabilities, or to those who have demanded service charges, or indeed to those who have not yet started on the process of repair. Wherever the line is drawn the impact of the legislation will be to impose significant costs on landlords that they were not expecting to bear, and I do not think the impact is significantly more unfair to a landlord who has not only signed a contract but made a payment under it, or has demanded a service charge which has fallen due. The effect of bringing into force the protections in schedule 8 on 28 June 2022 was bound to cause significant unfairness to all affected landlords regardless of where in the process they happened to be on that date. It was also bound to introduce somewhat arbitrary distinctions, whether that be between those landlords who had been billed and those that had not; or those that had demanded service charges which had fallen due and those that had demanded service charges that had not yet fallen due or those just about to issue a demand; or those whose leaseholders had paid and those whose leaseholders had not.
	199. It is of course a matter for Parliament where it chooses to draw the line. So the first consideration is whether there is any assistance in the text of the legislation to indicate where it chose to do so. Here I think, in agreement with the Judge, that the language favours the line being drawn where Sir James said it was rather than where either of Mr Allison’s constructions would draw it. The various paragraphs of schedule 8 provide simply that “no service charge is payable” (paragraphs 2, 3, 4, 8 and 9), or “a service charge … is payable only if” it does not take the total over the permitted maximum (paragraph 5) for the various matters referred to. Since these provisions came into force on 28 June 2022, and I have rejected Mr Loveday’s construction, this means “on and from 28 June 2022 no service charge is payable”. On Sir James’ construction this is exactly what the legislation provides; from 28 June 2022 no service charge will thereafter be payable (regardless of whether costs have already been incurred or service charges already been demanded, or indeed fallen due). On either of Mr Allison’s constructions, this will not be the case. Many leaseholders will find that they still have to pay some service charges after that date in respect of the matters referred to. In the present case the sums are relatively modest, but the sums could be vast. A landlord could have entered into contracts for remedying fire safety defects under which it had already incurred millions of pounds of costs; it could have already billed leaseholders, or be in a position to bill them, for £100,000 each. There is nothing on the face of the legislation providing that the protections in schedule 8 are to be deferred until all the costs that had already been incurred, or all the costs that had already been demanded, or fallen due, should have been paid. If that had been Parliament’s intention, one might have expected the legislation to specify with more precision when the protection was to take effect. But there are, as is common ground, no transitional provisions at all.
	200. Moreover I think that paragraph 5 of schedule 8 lends some support to Sir James’ interpretation. As set out above (see paragraphs 179-180) this contains a look-back over the 5 years before 28 June 2022 to see if the leaseholder in question has already reached the permitted maximum. Suppose a case in which the leaseholder has a London flat worth over £325,000 but under £1m, and hence has a permitted maximum of £15,000, and has by 28 June 2022 already paid £20,000 in that 5 year period. The natural interpretation of paragraph 5 is that, having already paid more than the permitted maximum, the leaseholder cannot be required to pay more. But on Mr Allison’s interpretation I think that would only apply to service charges based on costs which had not yet been incurred (or service charges not yet due) with the result that the leaseholder could continue to be required to pay service charges well over the permitted maximum. That seems contrary to the plain language of paragraph 5.
	201. So far as it goes therefore I think the text of the Act militates against Mr Allison’s interpretations and in favour of Sir James’. But I acknowledge that that by itself that would be a slender basis on which to decide that Parliament had intended to deprive landlords of their accrued rights. Far more significant to my mind is whether one or other interpretation can be seen to be more consonant with the purpose and scheme of the remediation provisions which “provide the basic frame of orientation for the use of the language employed in it” (see paragraph 144 above).
	202. Once this is taken into account I think that Sir James’s construction is indeed to be preferred to those of Mr Allison. As set out above, the scheme of schedule 8 is to provide a raft of protections for leaseholders, in the case of paragraph 2 for all leaseholders, and in the case of the other paragraphs for leaseholders with qualifying leases. The evident purpose of doing so is, in the case of paragraph 2, to ensure that costs are met by those responsible for the defects rather than anyone else; and, in the case of the other paragraphs, to provide relief for leaseholders facing unprecedentedly large and very often unaffordable service charges. But on either of Mr Allison’s interpretations this would not happen for many leaseholders for a wholly unpredictable time. Leaseholders whose landlords were, or were connected with, the original developers would still have to pay for remediation, and leaseholders with qualifying leases would still face, and still have to meet, bills for remediation, so long as in each case costs had been incurred, or service charges had fallen due, before 28 June 2022. Such bills could be very large. That would to my mind cut across the evident legislative purpose of relieving leaseholders from their immediate predicament of facing large and often unaffordable bills; it would also I think tend to prevent the market from being freed up as intended. It would mean that far from leaseholders not having to pay a penny for cladding remediation, they might still have to pay many thousands of pounds. It would not put an end to questions being raised by MPs with ministers, or stories in the press about leaseholders facing ruin. In short I do not think it would achieve what can be seen to be the legislative purpose of addressing the immediate crisis of leaseholders trapped in their flats facing ruinously expensive bills.
	203. In those circumstances I consider that Parliament cannot have intended that leaseholders should still continue to face the uncertainties and difficulties of the large and unaffordable bills that the legislation was designed to address. The only way to give effect to the Parliamentary intention of breaking the logjam and protecting leaseholders is to my mind to interpret the provisions that “no service charge is payable” as meaning what they appear to say, namely that from the date of such provisions coming into force no such service charge is indeed payable. I accept as I have said that that causes unfairness to landlords, but the real unfairness is the decision to deprive landlords of their contractual right to pass certain costs on to leaseholders at all. Once that decision had been made, I do not think that the unfairness of depriving landlords of accrued rights adds very much; and I do not think this additional unfairness is sufficient to justify reading the legislation in such a way as to cut across the legislative purpose of providing protection to leaseholders against unaffordable bills in the way that Parliament obviously intended.
	204. I have therefore concluded that Sir James Eadie’s construction is to be preferred to those of Mr Allison and I would dismiss the appeal accordingly.
	205. I add that I had drafted the substance of this judgment before the Supreme Court handed down their decision in URS. As Newey LJ has referred to, we have received further submissions from the parties in relation to the implications of their judgments for this appeal. I mean no disrespect to counsel by saying that nothing in them has caused me to change or reconsider my views, which I believe to be in line with the guidance from the Supreme Court; and I have not thought it necessary to lengthen this judgment by setting out the reasons why I have so concluded.
	Lord Justice Holgate:
	206. I agree with Newey LJ on grounds 1 and 3 for the reasons he gives. I agree with Nugee LJ on ground 2 for the reasons he gives. Accordingly, I would dismiss the appeal.


