
 

 

𝗜𝗣 𝗜𝗧𝗲𝗮𝘀𝗲𝗿𝘀 𝗣𝗼𝘀𝘁 𝟬𝟭𝟯: 

 

𝗔𝗿𝘁𝘆 𝗔𝗜 

 

The emergence of a new technology often forces lawyers to confront difficult questions as to 

the scope of settled legal rules and doctrines. In the early 2000s, the widespread adoption of 

email prompted queries as to the application of the postal acceptance rule to electronic 

communications. More recently, the emergence of blockchain technology has given rise to 

the difficult question of whether cryptocurrency can be the subject of a trust (see, eg, 𝘞𝘢𝘯𝘨 

𝘷 𝘋𝘢𝘳𝘣𝘺 [2021] EWHC 3054 (Comm)). 

  

The development of increasingly sophisticated artificial intelligence systems poses a number 

of challenges for the law of intellectual property. Some of these challenges are highlighted 

by the work of 𝘛𝘩𝘦 𝘈𝘳𝘵𝘪𝘧𝘪𝘤𝘪𝘢𝘭 𝘐𝘯𝘷𝘦𝘯𝘵𝘰𝘳 𝘗𝘳𝘰𝘫𝘦𝘤𝘵, which is dedicated to "𝘴𝘦𝘦𝘬𝘪𝘯𝘨 

𝘪𝘯𝘵𝘦𝘭𝘭𝘦𝘤𝘵𝘶𝘢𝘭 𝘱𝘳𝘰𝘱𝘦𝘳𝘵𝘺 𝘳𝘪𝘨𝘩𝘵𝘴 𝘧𝘰𝘳 𝘪𝘯𝘷𝘦𝘯𝘵𝘪𝘰𝘯𝘴 𝘨𝘦𝘯𝘦𝘳𝘢𝘵𝘦𝘥 𝘣𝘺 𝘢𝘯 𝘈𝘐 𝘸𝘪𝘵𝘩𝘰𝘶𝘵 𝘢 𝘵𝘳𝘢𝘥𝘪𝘵𝘪𝘰𝘯𝘢𝘭 

𝘩𝘶𝘮𝘢𝘯 𝘪𝘯𝘷𝘦𝘯𝘵𝘰𝘳." 

  

The work of 𝘛𝘩𝘦 𝘈𝘳𝘵𝘪𝘧𝘪𝘤𝘪𝘢𝘭 𝘐𝘯𝘷𝘦𝘯𝘵𝘰𝘳 𝘗𝘳𝘰𝘫𝘦𝘤𝘵 has had mixed results thus far. In 2021, 

proceedings brought by Dr Stephen Thaler in the Federal Court of Australia resulted in the 

decision in 𝘛𝘩𝘢𝘭𝘦𝘳 𝘷 𝘊𝘰𝘮𝘮𝘪𝘴𝘴𝘪𝘰𝘯𝘦𝘳 𝘰𝘧 𝘗𝘢𝘵𝘦𝘯𝘵𝘴 [2021] FCA 879, which represented a 

landmark in the development of Australian patent law. Beach J concluded at [226] that "𝘢𝘯 

𝘪𝘯𝘷𝘦𝘯𝘵𝘰𝘳 𝘢𝘴 𝘳𝘦𝘤𝘰𝘨𝘯𝘪𝘴𝘦𝘥 𝘶𝘯𝘥𝘦𝘳 𝘵𝘩𝘦 [𝘗𝘢𝘵𝘦𝘯𝘵𝘴 𝘈𝘤𝘵 1990 (𝘊𝘵𝘩)] 𝘤𝘢𝘯 𝘣𝘦 𝘢𝘯 𝘢𝘳𝘵𝘪𝘧𝘪𝘤𝘪𝘢𝘭 

𝘪𝘯𝘵𝘦𝘭𝘭𝘪𝘨𝘦𝘯𝘤𝘦 𝘴𝘺𝘴𝘵𝘦𝘮 𝘰𝘳 𝘥𝘦𝘷𝘪𝘤𝘦. 𝘉𝘶𝘵 𝘴𝘶𝘤𝘩 𝘢 𝘯𝘰𝘯-𝘩𝘶𝘮𝘢𝘯 𝘪𝘯𝘷𝘦𝘯𝘵𝘰𝘳 𝘤𝘢𝘯 𝘯𝘦𝘪𝘵𝘩𝘦𝘳 𝘣𝘦 𝘢𝘯 

𝘢𝘱𝘱𝘭𝘪𝘤𝘢𝘯𝘵 𝘧𝘰𝘳 𝘢 𝘱𝘢𝘵𝘦𝘯𝘵 𝘯𝘰𝘳 𝘢 𝘨𝘳𝘢𝘯𝘵𝘦𝘦 𝘰𝘧 𝘢 𝘱𝘢𝘵𝘦𝘯𝘵. 𝘚𝘰 𝘵𝘰 𝘩𝘰𝘭𝘥 𝘪𝘴 𝘤𝘰𝘯𝘴𝘪𝘴𝘵𝘦𝘯𝘵 𝘸𝘪𝘵𝘩 𝘵𝘩𝘦 

𝘳𝘦𝘢𝘭𝘪𝘵𝘺 𝘰𝘧 𝘵𝘩𝘦 𝘤𝘶𝘳𝘳𝘦𝘯𝘵 𝘵𝘦𝘤𝘩𝘯𝘰𝘭𝘰𝘨𝘺. 𝘐𝘵 𝘪𝘴 𝘤𝘰𝘯𝘴𝘪𝘴𝘵𝘦𝘯𝘵 𝘸𝘪𝘵𝘩 𝘵𝘩𝘦 𝘈𝘤𝘵. 𝘈𝘯𝘥 𝘪𝘵 𝘪𝘴 𝘤𝘰𝘯𝘴𝘪𝘴𝘵𝘦𝘯𝘵 

𝘸𝘪𝘵𝘩 𝘱𝘳𝘰𝘮𝘰𝘵𝘪𝘯𝘨 𝘪𝘯𝘯𝘰𝘷𝘢𝘵𝘪𝘰𝘯.” In 𝘛𝘩𝘢𝘭𝘦𝘳 𝘷 𝘊𝘰𝘮𝘱𝘵𝘳𝘰𝘭𝘭𝘦𝘳 𝘎𝘦𝘯𝘦𝘳𝘢𝘭 𝘰𝘧 𝘗𝘢𝘵𝘦𝘯𝘵𝘴 𝘛𝘳𝘢𝘥𝘦 𝘔𝘢𝘳𝘬𝘴 

𝘈𝘯𝘥 𝘋𝘦𝘴𝘪𝘨𝘯𝘴 [2021] EWCA Civ 1374, however, the Court of Appeal held that only a person 



could be an "inventor" for the purposes of the Patents Act 1977. 

  

Should the law permit the recognition of an artificial intelligence system or device as an 

inventor for the purposes of patent law? If so, should the law be developed in this way by 

the courts, or must the legislature step in? 


