
 

 

𝗜𝗣 𝗜𝗧𝗲𝗮𝘀𝗲𝗿𝘀 𝟬𝟮𝟳: 

 

𝗠𝗮𝗰𝗵𝗶𝗻𝗲 𝗟𝗲𝗮𝗿𝗻𝗶𝗻𝗴𝘀 

 

In an IP ITeaser earlier this year, I highlighted the work of 𝘛𝘩𝘦 𝘈𝘳𝘵𝘪𝘧𝘪𝘤𝘪𝘢𝘭 𝘐𝘯𝘷𝘦𝘯𝘵𝘰𝘳 

𝘗𝘳𝘰𝘫𝘦𝘤𝘵, which is dedicated to "𝘴𝘦𝘦𝘬𝘪𝘯𝘨 𝘪𝘯𝘵𝘦𝘭𝘭𝘦𝘤𝘵𝘶𝘢𝘭 𝘱𝘳𝘰𝘱𝘦𝘳𝘵𝘺 𝘳𝘪𝘨𝘩𝘵𝘴 𝘧𝘰𝘳 𝘪𝘯𝘷𝘦𝘯𝘵𝘪𝘰𝘯𝘴 

𝘨𝘦𝘯𝘦𝘳𝘢𝘵𝘦𝘥 𝘣𝘺 𝘢𝘯 𝘈𝘐 𝘸𝘪𝘵𝘩𝘰𝘶𝘵 𝘢 𝘵𝘳𝘢𝘥𝘪𝘵𝘪𝘰𝘯𝘢𝘭 𝘩𝘶𝘮𝘢𝘯 𝘪𝘯𝘷𝘦𝘯𝘵𝘰𝘳." As I then observed, the 

work of 𝘛𝘩𝘦 𝘈𝘳𝘵𝘪𝘧𝘪𝘤𝘪𝘢𝘭 𝘐𝘯𝘷𝘦𝘯𝘵𝘰𝘳 𝘗𝘳𝘰𝘫𝘦𝘤𝘵 has had mixed results thus far. In 2021, 

proceedings brought by Dr Stephen Thaler in the Federal Court of Australia resulted in 

the decision in 𝘛𝘩𝘢𝘭𝘦𝘳 𝘷 𝘊𝘰𝘮𝘮𝘪𝘴𝘴𝘪𝘰𝘯𝘦𝘳 𝘰𝘧 𝘗𝘢𝘵𝘦𝘯𝘵𝘴 [2021] FCA 879, which represented a 

landmark in the development of Australian patent law. Beach J concluded at [226] that 

"𝘢𝘯 𝘪𝘯𝘷𝘦𝘯𝘵𝘰𝘳 𝘢𝘴 𝘳𝘦𝘤𝘰𝘨𝘯𝘪𝘴𝘦𝘥 𝘶𝘯𝘥𝘦𝘳 𝘵𝘩𝘦 [Patents Act 1990 (Cth)] 𝘤𝘢𝘯 𝘣𝘦 𝘢𝘯 𝘢𝘳𝘵𝘪𝘧𝘪𝘤𝘪𝘢𝘭 

𝘪𝘯𝘵𝘦𝘭𝘭𝘪𝘨𝘦𝘯𝘤𝘦 𝘴𝘺𝘴𝘵𝘦𝘮 𝘰𝘳 𝘥𝘦𝘷𝘪𝘤𝘦. 𝘉𝘶𝘵 𝘴𝘶𝘤𝘩 𝘢 𝘯𝘰𝘯-𝘩𝘶𝘮𝘢𝘯 𝘪𝘯𝘷𝘦𝘯𝘵𝘰𝘳 𝘤𝘢𝘯 𝘯𝘦𝘪𝘵𝘩𝘦𝘳 𝘣𝘦 𝘢𝘯 

𝘢𝘱𝘱𝘭𝘪𝘤𝘢𝘯𝘵 𝘧𝘰𝘳 𝘢 𝘱𝘢𝘵𝘦𝘯𝘵 𝘯𝘰𝘳 𝘢 𝘨𝘳𝘢𝘯𝘵𝘦𝘦 𝘰𝘧 𝘢 𝘱𝘢𝘵𝘦𝘯𝘵. 𝘚𝘰 𝘵𝘰 𝘩𝘰𝘭𝘥 𝘪𝘴 𝘤𝘰𝘯𝘴𝘪𝘴𝘵𝘦𝘯𝘵 𝘸𝘪𝘵𝘩 𝘵𝘩𝘦 

𝘳𝘦𝘢𝘭𝘪𝘵𝘺 𝘰𝘧 𝘵𝘩𝘦 𝘤𝘶𝘳𝘳𝘦𝘯𝘵 𝘵𝘦𝘤𝘩𝘯𝘰𝘭𝘰𝘨𝘺. 𝘐𝘵 𝘪𝘴 𝘤𝘰𝘯𝘴𝘪𝘴𝘵𝘦𝘯𝘵 𝘸𝘪𝘵𝘩 𝘵𝘩𝘦 𝘈𝘤𝘵. 𝘈𝘯𝘥 𝘪𝘵 𝘪𝘴 𝘤𝘰𝘯𝘴𝘪𝘴𝘵𝘦𝘯𝘵 

𝘸𝘪𝘵𝘩 𝘱𝘳𝘰𝘮𝘰𝘵𝘪𝘯𝘨 𝘪𝘯𝘯𝘰𝘷𝘢𝘵𝘪𝘰𝘯.” In 𝘛𝘩𝘢𝘭𝘦𝘳 𝘷 𝘊𝘰𝘮𝘱𝘵𝘳𝘰𝘭𝘭𝘦𝘳 𝘎𝘦𝘯𝘦𝘳𝘢𝘭 𝘰𝘧 𝘗𝘢𝘵𝘦𝘯𝘵𝘴 𝘛𝘳𝘢𝘥𝘦 𝘔𝘢𝘳𝘬𝘴 

𝘈𝘯𝘥 𝘋𝘦𝘴𝘪𝘨𝘯𝘴 [2021] EWCA Civ 1374, however, the Court of Appeal held that only a 

person could be an "inventor" for the purposes of the Patents Act 1977. 

  

In a recent decision of the Full Court of the Federal Court of Australia (𝘊𝘰𝘮𝘮𝘪𝘴𝘴𝘪𝘰𝘯𝘦𝘳 𝘰𝘧 

𝘗𝘢𝘵𝘦𝘯𝘵𝘴 𝘷 𝘛𝘩𝘢𝘭𝘦𝘳 [2022] FCAFC 62), Allsop CJ, Nicholas, Yates, Moshinsky and Burley JJ 

unanimously reversed the decision of Beach J, holding (at [113]) that only a natural 

person can be an "inventor" for the purposes of the Patents Act 1990 (Cth) and the 

Patents Regulations 1991 (Cth). Dr Thaler has now made an application for special leave 

to appeal to the High Court of Australia. 

  

The questions which these cases raise are by no means easy. The policy questions which 

underlie them are no less difficult. Should the law permit the recognition of an artificial 



intelligence system or device as an inventor for the purposes of patent law? If so, should 

the law be developed in this way by the courts, or must the legislature step in? 


